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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT, DIVISION TWO

THE PEOPLE OF THE S8TATE OF CALIFORNIA,
Plaintiff and Hespondent, ADT73484

¥
SUDN PEBBLES TRIPPET,

Defendant and Appellant.

RETROACTIVE APPLICATION OF PROPOSITION 215 TO
PENDING APPEALS

Appellant was convicted on December 1, 1993, for possessing
and transporting more than 285 grams of marijuana, in viclation of
Health and Safety Code, sections 11357, subdivision (¢} and 11360,
subdivision (a), respectively. CT 143, 149-150. On February 20, 1996,
she was admitied to probation for three years, (CT 211-213.) At the
November 5, 1996, general election the California electorate approved
Proposition 215, enacting Health and Safety Code, section 11362.5:

“(a) This section shall be known and may be cited as the

Compassionate Use Act of 1996,

"(B3¥{(1y The people of the State of California hereby find
and declare that the purposes of the Compassionate Use Act
of 1996 are as follows:

(AY To ensure that seriously ill Californians have the
right to obtain and use marijuana for medical purposes where



that medical use is deemed appropriate and has been
recommended by a physician who has determined that the
person’s health would benefit from the use of marijuana in the
sreatment of cancer, anorexia, AIDS, chronic pamn, spasticity,
glaucoma, arthritis, migraine, or any other iliness for which
marijuana provides reliel.

"8} To ensure that patients and their primary caregivers
who obtain and use marijuana for medical purposes upon the
recommendation of a physician are not subject 1o criminal
prosecution or sanction.

“(C) To encourage the federal and state governments {0
implement a plan to provide for the safe and affordable
distribution of marijuana to all patients in medical need of
marijuana. '

"(2)  Noething in this section shall be construed to
supersede legislation prohibiting persons from engaging in
conduct that endangers others, nor to condone the diversion
of marijuana for nonmedical purposes.

"(¢) Notwithstanding any other provision of law, po
physician in this state shall be punished, or denied any right or
privilege, for having recommended marijuana to a patient for
medical purposes.

‘() Section 11357, relating to the possession of
marijuana, and Section 11358, relating to the cuitivation of
marijuana, shall not apply to a patient, or to a patient’s
primary caregiver, who possesses or cultivates marijuana for
the personal medical purposes of the patient upon the written
or oral recommendation or approval of a physician,

"(ey For the purposes of this section, ‘primary caregiver’
means the individual designated by the person exempied under
this section who has consistently assumed responsibility {or the
howusing, health, or safety of that person.”

Although this initiative measure did not become operative until
the day after that election {Cal Const, art. I, § 10, subd (a)),

appellant seeks its retroactive application 1o her pending appeal.
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Absent indicia of a contrary intent, the Legislature is presumed to have
extended 1o defendants whose appeals are pending the benefit of
intervening statutory amendments which decriminalize formerly illicit
conduct {(People v. Rossi (1976) 18 Cal3d 295, 301), or reduce the
punishment for acts which remain unlawful. (People v, Nasalpa (1996)
19 Caldth 784, 702, In re Estrada (1965) 63 Cal.2d 740, 745, 748, No
different rule applies to an affirmative defense to the crime for which
a defendant was convicled, which defense was enacted during the
pendency of her appeal. (See People v. Babylon (1985) 39 Cal.3d 715,
7223 Since Proposition 215 contained no saving clause, it may operate
retrospectively to defend against criminal liability, in whole or part, for
some who are appealing convictions for possessing, cultivating and using
marijuana.

Few convicted defendants will benefit from the retroactive
application of Proposition 215, however. The Estrada principle forgives
only those whose conduct, although prohibited in the recent past, would
be permitted today. New Health and Safety Code section 113625,
subdivision (d) permits the medical use of marijuana only "upon the
written or oral recommendation or approval of a physician.” Unlike
appeliant’s proposed common law defense, the statutory affirmative
defense entrusts the determination of medical necessity 1o the
physician, not to the patient. Clearly, then, to invoke that defense the
doctor’s "recommendation or approval® must precede the patient’s
possession, cultivation, or use. One cannot claim the retroactive benefit
of Proposition 215 without having satisfied the statute’s requirement of
an antecedent medical "recommendation or approval” Presumably, fow

anticipated this reguirement before Proposition 215 was approved.



In general terms, the Esfrada principle would extend the
temporal application of Proposition 215 as follows. In a pending appeal
of a case tried before Proposition 215 was approved, the jndgment
should be affirmed if no evidence of a Health and Safety Code section
11362.5 medical exemption was offered. This conclusion is consistent
with the rule that error must appear from the appellate record, with the
mprobability of a statutory medical use defense, and with the
probability that the electorate did not intend to jeopardize every
marijuana conviction pending on appeal on November 5, 1996,

If evidence of a statutory defense was excluded at trial, or if
related instructions were refused after such evidence was admitted, the
appellant is entitled 1o a new trial if reasonable jurors, believing such
evidence, could have acquitied the defendant under properinstructions.
(See People v. Flannel (1979) 25 Cal.3d 668, 684.)

If the trial court refused appropriate instructions despite the
admission of undisputed evidence of an affirmative defense based on
medicinal possession, the appellant is entitled 1o no more than a new
trial becanse, absent such instructions, the People had no incentive to
present rebuttal evidence or to challenge the admitted evidence. (See
FPeople v. Figueroa (1993} 20 Cal App.4th 05, 71.)

I1.

APPLICATION OF ESTRADA PRINCIPLE AND
PROPOSITION 215 TO APPELLANT'S CASE

At most, Proposition 215 would provide appellant a panial

defense upon a retnial
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A, Partial Defense

Appellant ciaims that to her marijuana is both a medicine and
a sacrament. She told the trial court:

“Op some occasion]s] I have medical purposes for wsing it
And on another occasion 1 have spiritual purposes for using it.
And on other occasions 1 have both purposes.” {Nov. &, 1595
RT 5.3

By raising separate defenses of medical necessity and religicus
practice appellant may have thought she doubled her chances of
avoiding any criminal Jiability, Instead, she has two chances 10 be held
liable because unless both defenses prevail, neither can fully succeed.
This necessarily follows from her admission that she possessed and
émnggﬁariﬁﬁ marijuana intending to use some of it exclusively {and some
jointly) for religious purposes. Thus, if her religion defense is rejecied,
as the People urge it must be, some of her marijuana is possessed and
transported for no lawful or protected purpose. For that conduct she
is criminally liable.

This is not to say that appellant’s convictions must be wholly
affirmed simply because her religion defense fails. She was found guilty
of possessing more than 285 grams of marijuana, a misdemeanor
punishable by not more than six months in jail and a fine {Heaith &
Saf. Code, 8 11357, subd, {¢)); she was also found guilty of transporting
more than 285 grams of marijuana, a felony. (Health & Saf. Code, §
11360, subd. {a)) Whether more than 28.5 grams of the nearly two
pounds of marijuana found in appeliant’s vehicle was possessed for
religious (illegal) purposes is a factual guestion that has yet to be
determined by a jury. Should her religion defense fail, however, by her
own in-court admission appeliant is guilty at least of possessing and

transporting not more than 2885 grams of marijuana, acts punishable as

11



misdemeanors by $100 fines. (Health & Saf. Code, §§ 11357, subd. (b),
11360, subd. (b).)

B. Physician’s "Hecommendation or Approval’

Health and Safety Code section 113625, subdivision (d), added
by Proposition 215, demands “the written or oral recommendation or
approval of a physician.” Since the statute places the responsibility for
determining the medical necessity for marijuana upon the physician
rather than the patient, a tacit approval will not suffice. The statute
requires the doctor’s affirmative act, reasonably understood by the
patient to constitute a "recommendation” or "approval,” as those terms
are defined by law. Since the statute does npot  define
“recommendation” or "approval” the courts must.

To "recommend” means "o present as worthy of acceptance or
trial," "o endorse as fit, worthy, or competent” (Merriam-Webster's
Collegiate Dictionary (10th ed. 1993) p. 976} In the physician-palient
context, a "recommendation” bmplies a physician’s suggestion that the
patient pursue a particular mode of treatment. At her BEvidence Code
section 402 foundational hearing, appellant elicited this testimony from
her physician, Dr, Mikuriya:

"G, And have you ever recommended the medical use of
natural marijuana instead of Marinol, the synthetic derivative?
“A. 1 have not recommended, no." (Dec. 1, 1995 2T 83.84)

In light of Dr. Mikuriya's uncontradicted denial, there is no prima facie
showing that he gave appellant what a reasonable person would
understand 1o be a "recommendation” 1o use marijuana 1o relieve her

migralne symploms.
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The statutory term "approval” may connote a less definitive or

i

formal action than a “recommendation,” however. A g}kygigéag*g
expressed opinion that marijuans is the medically, though not legaily,
preferred treatment for the patient's particular condition might be
viewed as constituting the required "approval” The term "approval®
"often implies no more than” a favorable opinion. (Merriam-Webster's
Collegiate Dictionary, suprae, pp. 57-58 This Court might interpret
“approval’ to describe an act which a physician may lawlully perform,
given on the one hand its obligation t0 accord state statutes
constructions “which will sustain zaiﬁﬁf than defeat them, - which will
make them operative, if the language will permit, rather than render
thern without effect’” (Fahey v. City Council (1962) 208 Cal.App.2d
667, 673, quoting Glassell Dev. Co. v. Citizens’ Nat. Bank (1923) 191
Cal. 375, 384), and, on the other hand, the federal government’s
currently expressed view that a physician is prohibited by federal law
from making a "recommendation” that enables a patient to obtain
marijuana for medical use. (See Conant v. MeCaffrey (N.D. Cal. April
30, 1997y C97-0139-FMS.)

Dir. Mikuriya testified at the section 402 hearing that marijuana
was a "potentially” advisable form of treatment for appellant’s migraine
headaches in that it would provide quicker relief with fewer side effects
and that he would, if legally able to do so, prescribe marijuana for her.
{(Dec. 1, 1995 RT 84, 90, 95, 98, 112.) The extent to which the doctor
shared these views with appellant before October 17, 1994, when she
was found in possession of almost two pounds of marijuana, is not
entirely clear from the record.

Appellant did not offer proof at the foundational hearing that

Dir. Mikuriva's "approval” antedated her charged possession. A fax sent

.}
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by Dr. Mikuriva to the trial court, apparently in connection with
appellant’s bail reduclion motion, stated that appellant had been his
patient since 1991 {CT 70, 80.) On October 5, 1996, while appellant
was represented by counsel, she lodged (not filed) her swom
"Tyeclaration Re Change of Plea” which stated that when arrested she
explained that she possessed marijuana for medical purposes "on the
advice of my physician.” (CT 53, 82.) The prosecutor, of course, had
no incentive to cross-examine Dr. Mikuriya as to precisely what he said
to appellant and when he said it. Neither did the prosecutor have the
opportunity to guestion appeliant on these subjects at the section 402
hearing. Fven if appeliant’s meager showing that she reasonably
believed she had a physician’s "approval” to nse marijuana for medical
purposes were sufficient to entitle her 10 a new trial under Estradea, it
could hardly be said to constitute undisputed evidence of a material
fact enabling a court to resolve that issue in her favor. (Cf. In re
Crumpton (1973) 9 Cal.3d 463, 467, People v. Mutch (1971} 4 Cal.3d
389, 396.)

O, Trapsportation

By enacting subdivision (d} of Health and Safety Code section
11362.5, Proposition 215 specifically provides authorized medical users
an affirmative defense against lizbility under Health and Safety Code
section 11337, prohibiting simple possession of E‘E"aa?ééﬁm’ia& and under
section 11358, prohibiting cultivation of marijuana. Proposition 215
provides no such express defense from existing statutes penalizing
transportation, sale, or possession for sale, of marijuana. "Under the

familiar rule of construction, eXpressio Wuus esi exclusio alierius, where
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exceptions 10 a general rule are specified by statute, other exceptions
are not to be implied or presumed. [Citation.] This rule, of course, is
inapplicable where its operation would contradict a discernible and
contrary legislative imtent.” (Wildlife Alive v. Chickering (1976} 18
Cal3d 190, 195}  The question is whether defenses (o statutes
prohibiting, for example, transportation and sale, should be judicially
inferred from the legislative purpose declared in section 11362.5,
subdivision (b)(1)(A), "[tlo ensure . . . the right to obtain and use
marijuana for medical purposes . ...

Tt is difficult to attribute the omission of an express medical
necessity defepse to existing laws punishing transportation and sale 1o
inadvertence on the part of the initiative drafters. More likely, they
preferred to force the courts, rather than the voters, to resolve those
questions, In either event, because Proposition 215 is an mnitiative
statute our concern is the voters’ intent, not the drafters’ intent, except
to the extent that the drafters’ purpose may be assigned to the voters
by reason of Ballot Pamphlet analyses and arguments. (Filiv. National
Collegiate Athletic Assn. (1994) 7 Caldth 1, 16,

The Legislative Analyst told the voters that Proposition 215
“amends state law to allow persons to grow or possess marijuana for
medical wse when recommended by a physician” and "also allows
caregivers to grow and possess marijuana for a person for whom
marijuana is recommended.” The measure "does not change other legal
prohibitions on marijuana,” the Legislative Analyst added. (Ballot
Pamp., Gen. Elec. (Nov. 5, 1996) at p. 59.)

The Legislative Analyst did not indicate that anyone would be
able to defend against laws forbidding the transportfation or sale of

mariinana on the basis of medicinal use. Instead, initiative proponents
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told the voters that Proposition 215 "allows patients to cultivate their
own wmarijuana simply because federal laws preveni the sale of
marifuana, and a state initiative cannot overrule those laws.” (Jd., at p.
60.) In his Ballot Pamphlet rebuttal to the argument against
Proposition 215, the San Francisco District Attorney advised, "Police
officers can still arrest anyone who grows too much, or tries to sell it
(Id., at p. 61.) This assurance clearly unplied a continuation of the
state ban on sales by "anyene.” Based on the Ballot Pamphlet material,
voters could expect modest marijuana gardens to sprout up, but not
cannabis buyers’ clubs,

For these reasons, and because the new affirmative defense to
cultivation charges enables patients and primary caregivers to "obtain”
marijuana for medical use without purchasing it, the courts should not
rewrite the initiative to lift the ban on marijuana sales. In other words,
the patient’s personal right to "obtain and use” marijuana Is not
absohuite and does not imply another’s right to sell it

The difficult guestion is whether the patient’s "right to obtan
and use’ marijuana implies the right to transport it. We think no
exemption to the transportation prohibition exists under the particular
circumstances of this case,

The plain language of Health and Safety Code secuon 11362.3,
subdivision {(b3{2), added by Proposition 215, subordinates individual
patient needs to public safety:

"Nothing in this section shall be construed to supersede

legislation prohibiting persons from engaging in conduct that
endangers others . ., "

An example of such existing public safety legislation is found
in Vehicle Code section 23222, Subdivision {(a) of this statute prohibits

10
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driving while in possession of an opened conmtainer of an alcoholic
beverage. Subdivision (b} of section 23222 provides:

"Except as authorized by law, every person who possesses,
while driving a motor vehicle upon a highway, not more than
one avoirdupois ounce of marijuana . . . is guilty of a
misdemeanor,

The evident purpose of this provision is to enhance highway safety by
detersing conduct that too often leads to accidents - drivers falling
ander the influence while on the road.

At least to the extent that he or she drives a vehicle upon a
highway with marijuana within reach, the medical user’s conduct is not
authorized by Proposition 215 and, therefore, remains punishable under
either Vehicle Code section 23222 or Health and Safety Code section
11360 - depending on the amount transported - just as would the same
conduct by any other person. Appellant, who was stopped while driving
on a highway by a policeman who found 22 rolied marijuana cigareties,
almost two pounds of loose marijuana, and marijuana pipes in her truck
cab, falls under section 11360, (RT 152-160, 174; see Veh, Code, §
360 Should this Court disagree, it must then resolve the guestion
whether Proposition 215 necessarily implies a medical use defense to
the prohibition against transporting marijuana. If this Court concludes
that an implied affirmative defense exists, it must then identify Hs
parameters.

We think it inconceivable that the volers infended to allow
authorized patients or caregivers to drive from Humboldt County 1o
Los Angeles in trucks filled with lifetime supplies of marijuana. The
"diversion of marijuana for nonmedical purposes,” condemned by
Health and Safety Code, section 11362.5, subd. (b){(2), s no less a

danger when a patient possesses too much than when she "grows too
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much." (Ballot Pamp., supra, p. 61.) However, we do not doubt that
the voters intended to permit a wife, as a designated primary caregiver,
to carry marijuana she has grown in her apartment three doors down
to the hospice where her husband lies in bed suffering. The judicial
tack is to discover 1 a statute thal expresses no guantitative limitations
a principled basis for distinguishing these two situations.

Semetimes the transportation of marijusna will be incidental
to its immediate medical use. For example, a cancer patent
experiencing the nausea associated with chemotherapy may need to
smoke a marijuana cigarette in order to eat a meal at a relative’s house.
So tong as he does not drive himself, the patient’s carrying the cigareite
with him from his home (o his relative’s residence would appear 1o be
permissible under state law, as amended by Proposition 215, On the
other hand, appeilant cannot justify carrying about enough marijuana
to produce 500 to 900 joints on the ground that she might get a
migraine before she gets home.

Consistent both with Proposition 215’s declaration of purpose
and with its omission of any explicit transportation exception, we think
that any judicially recognized parameters may be no broader than this;
a patient or "primary caregiver” may transport only so much marijuana
as is reasonably calculated to satisfy the patient’s imminent medical
needs. (Cf. People v. Lovercamp (1974) 43 Cal.App.3d 823, 831
fnecessity defense available only when harm threatened in "immediate
future"].}

Ordinarily, the imminence of the feared harm and the
reasonableness of the patient’s provision for it would be determined by
the jury in light of the totality of circumstances, including the patient’s

destination, the nature of the medical condition, and any dosage
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suggested by the patient’s physician. Because the scope of any imphied
statutory defense permitted by this Court will be defined by such
determinations, however, imminence and reasonableness are mixed
guestions of fact and law. Therefore, in a given case the trial court
may find that the defendant’s proffered evidence establishes that, as a
matter of law, the amount of marijuana transported exceeds that
reasonably necessary to meet imminent medical needs. In that event,
the court properly may refuse to instruct the iury op an implied
transportation defense. The People submit that no reasonable fact
finder would conclude that enough marijuana to make as many as Qi
joints is reasonably necessary to provide relief from intermitient
migraine headaches, (See Nowv. 30, 1995 RT 16; Dec. 1, 1995 RT 108-
110,y  Since it presents a question of law on which the record is
adequately developed, this Court may make that determination as well
as the trial court, At the very least, the People are entitied to have a

jury resolve this question as a matter of fact.

D, Passession

The conclusion that a patient or caregiver may transport only
that amount of marijuana reasonably necessary to meet imminent
medical needs implicates the express defenses enacted for possession
and cultivation. The risk of diversion to nonmedical use arguably is
greater when marijuana is moved from the premises of the patient or
caregiver. Nevertheless, there exists a danger of unlawiful distributon
and use whenever an authorized patient possesses an amount of
marijuana substantially exceeding that required to satisfy reasonably

anticipated future medical requirements.

13
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Proponents told voters Proposition 215 did not allow "anyone”
to grow "too much” for personal use. {Baliot Pamp., supra, p. 61} 1t
logically follows that Proposition 213 does not authorize patients or
caregivers to possess 00 much” for personal use. A doctor’s
wecommendation or approval” does not entitle a patient to fill his or
her parage with ﬁagg of marijuana.

The problem of excessive cultivation or possession may be
addressed by jury instructions. The trial court might explain that to the
extent the jury infers a nonmedical purpose from the amount possessed
or cultivated, the stalulory medical defense s  unavailable.
Alternatively, the trial court might instruct the jury that the medical
defense is available only to the extent that the amount of marijuana
possessed or cultivated is reasonably necessary to meet predictable
future personal medical needs. These instructions retreat from the
more stringent standard of imminence applicable to the implied
gransportation  exemption because the danger of diversion 1o
nonmedical use is greater when marijuana is transported and because
the armount of marijuana a patient reasonably may possess or cultivate
penarally witl be greater than the quantity that patient reasonably may
transport.

Normally, the propriety of the amount possessed or grown or
an inference of illicit purpose are matters for the jury. This 15 not
inevitably so, however. The trial court properly could conclude that no
rational jury would find that a basement full of marijuana bricks was
reasonably necessary for the relief of migraine &@aéaéhﬁ& Whether,
under the circumstances disclosed by the record, appellant’s two pounds
of marijuana is excessive as a matter of law is debatable. A jury, if not

a judge, must resolve this question.

id
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1L
DISPOSITION

Assuming the rejection of her religion defense, to derive any
benefic from the retroactive application of Proposition 215 appeliant

must persuade the jury by preponderant evidence® that she possessed

1. Proposition 215 is silent as to the burden of proof when the
statutory defense is raised. The initiative does not add an element Lo
marijuana offenses, thereby requiring the prosecution 1o prove beyond
reascnable doubt that every defendant accused of such an offense did
not have a physician’s recommendation for medical use. Clearly, the
burden of presentation must be shouldered by the defendant, who
knows whether he or she has the requisite approval. {See Evid. Code,
§ 55013

The question is whether the defendant has the burden of
persuasion to raise a reasonable doubl or to present preponderant
evidence on this question and on the question of whether the gquantity
of marijuana possessed, cultivated, used, or transported exceeded that
reasonably necessary for medical purposes. As is traditionally the case
with affirmative defenses, we think the defendant must establish his
medical defense by a preponderance of the evidence.

First, when other statuies are silent, Evidence Code section 115
speaks to the point:

"Except as otherwise provided by law, the burden of proot
requires proof by a preponderance of the evidence.”

Second, case law leads to this conclusion, People v. Condiey
{1977y 69 Cal.App.3d 1003, 1008-1010, holding that an escapee must
prove by preponderant proof the prison conditions defense created by
People v. Lavercarmp (1974) 43 Cal. App.3d 823, relied on the California
Supreme Court's opinion in People v, Tewksbury (1976} 15 Cal 24 933,
963-964, which distinguished "a factual contention which, if established
would tend to overcome or negate preof of any element of the crime
las to which] the accused need only raise a reasonable doubt” from
"defenses . . . which . . . for reasons of public policy msulate the
accused notwithstanding the guestion of his guilt,” as to which the
accused may be reguired to furnish preponderant procl.

Third, public policy considerations reinforce this conclusion.
In Condley, the Lovercamyp court imposed upon the accused a burden

21



no more than 28.5 grams of marijuana for religious purposes.

Like any defendant who asserts the Proposition 215 defense,
appellant must also show by prima facie evidence to the court and by
preponderant evidence 1o the jury (1) that before her arrest for
possessing and transporting marijuana she had received a physician’s
wecommendation or approval” to use it for medical treatment, and {2}
she neither possessed nor transported more marijnana than reasonably

caleniated to meet her imminent medical needs,

of preponderant proof because it had created a defense that might be
ecasily fabricated. (See People v. Lovercamip, suprd, 43 Cal App.id at
p, §31) Due to the acceptability of a doctor’s "oral . . . approval,” a
defendant may raise the Proposition 215 defense without written or
testimonial corroboration by the alleged recomimending physician, who
may be unavailable to the prosecution. Raising an evidentiary bar
fowers the danger of fabrication. Moreover, Proposition 215 expressly
declares it does not condone the diversion of marijuana for nonmedical
purposes. (Health & Saf. Code, § 11362.5(b)(2).) A preponderant
proof barrier serves this public interest by restricting cultivation and
possession of marijuana to cases of demonstrated medical need. {(Cf.
State v. Tute (.. 1986) 505 A.2d 941, 545 [medical necessity defensc
would stimulate illegal marijuana cultivation and commerce])
Appellant’s failure of proof on the first question would moot the
remaining questions that arise under Proposition 215, However, the
amount of marijuana appellant intended to allocate to each of her
different stated purpeses appears 10 be a purely factual issue reserved
for the jury.

Appellant’s failure to sstablish by prima facie evidence that she
had received a physician’s timely "recommendation or approval” and
that she possessed and transported no more matijuana than reasonably
necessary to meet her imminent medical needs, would require
affirmance of her convictions by this Court. Should this Court conclude
that appeilant has crossed this evidentiary threshold, she must then
persuade a jury by a preponderance of the evidence that she satisfied
both conditions requisite to establishing the affirmative defense. Only
then is she entitled to the protection of Proposition 215,

16
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CONCLUSION

The judgment of conviction should be affirmed. Alternatively,
the judgment should be vacated and the matter remanded to the trial
court 1o determine whether, as a matter ol law, appellant has presented
prima facie evidence of the conditions establishing the affirmative
defense. The trial court should be directed to grant appeilant a new
trial if she makes the required preliminary evidentiary showing;

otherwise, the judgment should be reinstated,
Dated: May 21, 1997.

Respectfully submitted,
DANIEL E. LUNGREN
ttorney General
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Chief Assistant Anorney General
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practice at the Office of the Attorney General for collection and
processing of correspondence for mailing with the Tmited States
Poatal Service. In accordance with that practice, correspondence
placed in the internal mail eollection sygtem at the Office of
the Attorney General is deposited with the United States Postal
Servies that same day in the ordinary course of business.

fen dume 13, 1997, 1 placed the attached

DESDONDENT' & SUPPLEMENTAL BRIEF

in the internal mail collection system at the Cffice of the
Attorney General, 50 Fremonti Strest, Boom 300, San Francisco,
California 94105, for deposit in the United States Postal Service
rhar same gay in the cordinayy course of business, in a ssaled
envelope, postage fully prepaid, addressed asz follows:

By RESBLES TRIPPET (2 coplies!
1800 Market Strest, #2113

Zan ¥Francisco, CA A102

PIRST DISTRICT APPELLATE PROIECT
w0 Harrisen Street, Suite 201
Sarn Francisceo, CA 94107

CGARY T, YANCEY
DISTRICT ATTORNEY
L., 0. Boxw £740
Martinesz, A 54553

CLERE OF WHE BURERIT
COUNTY OF CONTRA OO
F. O, Box 911

Marrinsz, O 4583

T declare under penalty of periury the foregoing is true and
eorract and that this declaration was sxecuted on June 13, 1537
at San Francisceo, California.

¥

~7 i N\

/ Y. )

Caroiyvn. Bury R L e T
Zighaturs
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pay ARERS CALIFORMNIA

By Gisarpe Snpder
Chromicis Novia Bay Hurest

fens fide medical marijuana
users, and thelr designated care
takers, will be allowed 10 ewitivale,
possess and uge (he plant to relieve
aerious heaith maladies under new
Proposiiion 215 guidelines sytend
ed vesterday by the Sonoma Conn-
1y district attorney's olllce.

However, unlike San Francis
oo, San Jose and Santa Clara {oune
1y, Senoma will pot aliow marijus.
114 buyers clubs,

i ere somewhere in the mid-
dle of the spectrum in terms of
where we sand b our inlerprela
gions of the mesdicsl marijuena
law,” said Sonoma County Dhistrict
Atrorpey Mie Mullins.

e heleve tha! the siatule
must be implemented, but only for
growing for personal use 19 aliavi
ate 3 gevious ness,” Muiling said.
“No money will change hands.”

Muthne said the puidelines
were developed after nUmMETOus
meetings among members of the
Conoma Alance for Medical Mari-
ipana, Acting Sherift Jim Piecini
and his ows office. Other jurisdic-
tinns within the county are still
sudying the guidelines, e said.

fipth Mulling and commuppty
arivist Mary Moors, a founder of
the Sonoma Alifance for Medical
Warijusnz, sald they worked o
egbly, slong with the county sher

Hi's department, o come up with
the pollcy.

“rm very, very pleazed with
the results " said Moore, a Sebasto-
pol clothingsiors oWner and com-
munity  activist, “We had six
montns of meetings and we only
tinished up tast Monday. 1 have 10
have to credit them with more
movement on the Issue on thelr
part than ours. 1 think we are the
first county to bave worked #t out
this way”

Moore added, however, that
finding doctors willing 10 recali
mend marijuana i sill a hurdie
for palients ‘

“Many of them {doctors are
sUI afraid, We are meeting next
with the director ol the county
health depariment to work on that

. imsue,” ghe said

Patients, sccording 1o the poli-

ey, must be glate restdenis serious

iy 1 with “oancer, enorexia, AIDS,
¢hronie pain, spasticity, ghaucoma,
grinritls, migraines and any olher
Ulpess Tor which marifusni pro-
viftes relief * They also must be ex-
smined by 5 doctor and have the
physician pecommenid that their
health would benelit from using
the drug.

Caregivers, under the poliey,
must have persons! Enowledge of
ine physicians recommendation
and cappot use the drug them-
seives or sell i
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By Thaa! Wolker
Lronlele Eari Bay Boreny

A Blyear-old woman who said
the thought she could make & dit-
ference tn her East Cakland naigh-
berhood i recovering from burng
she suffered In an arson attack on
her house that residents fear was
ihe work of drug dealers,

Police and peighbors said i s
the third such sitack on the wom-
an’s house in three vears and the
second i6 two weeks. Bt fire In-
vestigators zald that while Tues
day night's blasze en 4th Avenus

TNy

was delinitely arson, they bave no
proot that it was the work of deal
ers bent on retalistion,

“We had been talking sbou
rying o clean up the neighbor
hood and stop these drug dealers”
said the womsan’s sexldoor neigh
bor, ¥incent Greene. "Mavbe ihe

HRE: Poge AlDol 1

- ?‘25 f}?@?g@ 2
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QOFFICE OF THE DISTRICT ATTORNEY
County of Sonoma, Hall of fustice
500 Administration Drive, Room 2{2-J
Santa Rosa, California 93443
(P07 527-2314
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J. Mlickael Mullins Larry é’ 56@345@&
District Atorney 7 Chef Depury
Gregory d. Jacobs Kathleen D, Deloe
Azsistans IHerrict Afforney : Chief Deputy

July 1, 1897

Shelleen B Denne, M.D.
Imernal Medicine

559 Paraluma Avenue, Suite C
Sehastopol, CA 95472

Subject:  People v, Valerie Cena DARIANIGT

Tigar Mr. Denno:

Thank you for the information you have provided us conpcerning vour parient Ms. Cena. I clearly underszand
that you are not “recommending of prescribing” the use of marijuana for the symptoms and conditions of your
patient. However, i your Jetter of Decamber 2%, 1996 addressed to “*Whom It May Concern” you do state
“while 1 did not prescribe marijuana for her to use, 1 Gdid fee! that the theraneutic value that she obmined {rom it
was probably better than the multiple medicines thar were prescribed for her. 1discussed my reservations of
ihe dangers of obtaining this drug off the siest, However, | do feel if she derives sore relief from her vanons
symptoms from the use of medical rariiuana, i would be appropriate for her o use it in small quantities. She
would then be able o eliminate some of her other medications. ™

The statute siates that in order to qualify as a parient one must have 2 recommendation from a physician or the
physician must approve the use of marijuana. In defining what we mean n the legal sense by “approved,” 1 do
not intend 2o broaden the term to mean a passive acquisscence by the physician o the vse by 2 patient. 1do
intend to define 1t as a physician who is intimately familiar with the patient, who understands the patient’s use
of marijuana, and is of the opinion that the use has some valge for the condition, “Apmroval”™ would then mean
the physician takes an active role in the patient’s progress and use of this partienlar substance. If you and [ are
in agreement as to that definition, 1 would simply appreciate you so stating. I you do then 1 would sgree that
Ms. Cena could grow and possess marfjuana for personal use. The problem i this specific vase is that Iwas of
the halief that Mr. Gilligan was taking advamage of Ms, Cena and selling it on the side. Mr. Gilligan, I'm sure
you're aware, is her long time companion.
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Page Two
{oeter o Dr Denno
July 1, 1997

Thank you for vour cooperation and [ look forward 1o your letier.

i

ce: Kathy Delos
John Gordinier, AG
Larry Scoufos
Cireg Jacobs

340209

Sincerely,

f i . "
L ,

HF. Michast Mulling, Dnsrict Anorney
| Pounty of Sonoma, State of Californa
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