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BEFORE THE

DIVISION OF MEDICAL QUAL

ITY

MEDICAL BOARD OF CALIFORNIA
- DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation Against:
WILLIAM S. EIDELMAN, M.D.

1223 Wilshire Boulevard, #762

Santa Monica, CA 90403

Physician’s and Surgeon’s Certificate
Number G 32011,

Respondent.

PROPOSED DECISION

This matter came on regularly for hearing on Febr

Case Nol 06-2000-108619

OAH No. L2001080183

hary 9, 10, 11, 18, 19 and

20, and April 7, 2004 in Los Angeles, California, before H. Stuart Waxman,

Administrative Law Judge, Office of Administrative Heal

ings, State of California.

Complainant, Ron Joseph (“Complainant”), was r¢presented by Rajpal S.

Dhillon, Deputy Attommey General.

Respondent, William S. Eidelman, M.D. (“Respondent™), was present and was

represented by Richard A. Jaffe, Attorney.atLaw. ..

During the hearing, Complainant amended the Seq

by striking Paragraphs 26, 27, 28 and 51.

Oral and documentary evidence was received. Th
" record would remain open for'20 days. . The record woul

tond Amended Accusation

e parties stipulated that the

. Decision would be due 30 days thereafter. The Interim Suspension Order previously. -
imposed on Respondent would remain in effect during that time period. On April 27,

2004, the record wis closed and the matter was submitie

H

for decision.

then close and the Proposed .. ..~ . .



FACTUAL FINDINGS

The Administrative Law Judge makes the follcwin$ Factual Findings:

1. Ron Joseph made the Second Amended Accusgtion in his official capacity
as Executive Director of the Medical Board of California|(“the Board”). - '

2. On July 1, 1976, the Board issued Physician arld Surgeon Cettificate No.
(G 32011 1o Respondent. On May 24, 2002, a full Interim Suspension Order was
‘issued, prohibiting Respondent from engaging in the pragtice of medicine in this State
pending the disposition of the instant matter. That Interit Suspension Order remains
in effect. Respondent’s certificate will expire on Februarny 28, 2005 unless renewed.

Dr. Eidelman

3. Respondent graduated from St. Louis University Schoaol of Medicine in
1975. He spent approximately 12 years in a psychiatric residency program at
Highland Hospital in Oakland, California but was dissatisfied with traditional
diagnostic and treatment methods and left the program prior to completion. He
worked in the General Medicine Clinic at a Kaiser Foundation Hospital in Oakland
from 1977 to 1978 and again from 1981 to 1982. From 1979 to 1980, he was engaged
in a private psychiatry practice. He returned to that practice in 1983, traveled in
Brazil from 1984 to 1985, and then returned to his privatg psychiatry practice in 1986. o
In 1991, Respondent began practicing nutritional medicihe in addition to his
psychiatry practice.

4. Respondent is not board certified with, or boand eligible for, any recognized
- medical specialty board.

5. In 1996, the people of the State of California passed Proposition 215, the
*Compassionate Use Act,” now codified as Health and Safety Code section 11362.5
(“Prop 215”7 or “section 11362.5"). Section 11362.5 is designed to insulate a patierit
from criminal prosecution or sanction for possessing and/or using marijuana for
- ‘medical purposes “where that medical nse is deemed appropriate and has been -
recommended by a physician who has determined that the person’s health would. . -

benefit from the use of marijuana in the treatment of canger, anorexia, AIDS, chronic
pain, spasticity, glaucoma, arthritis, migraine, or any othgr illness for which marijuana
provides relief.” . ' C

‘... .6, The following year, Respondent began receiving requests for medical .. . -
- marijuana recommendations from patients. By 2001, almost 100% of his practice was
devoted to issuing letters of recommendation for patients’ use of medical marijuana.



7. Respondent does not view himself as either a 1
family practice physician. He describes himself as a “coj
medicine™ and a “medical cannabis consultant.” There a
medical cannabis consultants in the State of California. (

rimary care physician or a
nsultant in alternative

re approximately twelve
See Finding 14.)

The Expert Witnesses

Jeffrey 1. Barke, M.D.

8. Each party offered one expert witness who testified as to the applicable

standard of care.

9. Complainant’s expert was Jeffrey 1. Barke, M.
of the American Board of Family Practice having receivq

D. Dr. Barke is a Diplomate
+d his certification in 1991

and re-certification in 1997. He is an Associate Clinical
California, Irvine School of Medicine, Department of Fa

the Medical Executive Committee of Hoag Memorial Hd

is a former Chairman of the Department of Family Medi

Professor at the University of
mily Practice. He serves on
spital Presbyterian where he
cine. He is on the Board of

d he is the Medical Director
y treatment center located in
headache research since

in for medical marijuana but
ver circumstances. Several of
| recommendations from

Directors of the Orange County Medical Association, an
of Brookside Institute, an outpatient chemical dependend
Irvine, California. He has also been involved in migraing
1998. Dr. Barke does not write letters of recommendatig
does not oppose the use of medical marijlana UNQer proy
his patients are medical marijuana users, having received

other physicians.

10. Dr. Barke also lectures other physicians on d
care, family practice perspective, and on migraine heada
presentations. Some of his lectures qualify for CME cre

gpression from a primary
thes, using multi-media
dit, :
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11. Dr. Barke opined that the standard of care fo
came to him/her seeking medical marijuana in 2000-200
primary care, family practice physician. Specifically, the
depended on the context under which the patient sought
critical. In the case of depression, the history should inc
of depression, whether a specific event triggered it and, i

triggering event, and whether the patient is suicidal. Nex

review of systems should be performed and laboratory te

[
I was the same as that of a
¢ care required of a physician
help. A detailed history is

a physician whose patient

ude exploration of the level
f so, the identity of the

t a physical examination and
s5ts should be ordered. In

certain cases, the physical examination, review of systents, and laboratory tests may
be forgone if the patient has a long-standing medical condition for which he/she has
undergone prior medical treatment, and the physician obfains the patient’s records -
- from the prior health care provider(s). The risks, benefits and alternative treatments
“to cannabis should be discussed with the patient. The discussion should include non-
drug treatments and remedies such as exercise and abstefition from coffee and

alcohol. Self-help books may also be recommended. O
decided upon, a follow-up plan should be developed, Al
- properly documented because, as Dr. Barke explained, if
not happen. -

Tod H. Mikuriva, M.D,

12. Respondent’s expert was Tod H. Mikuriya, M
his practice as a “medical cannabis consulfancy. By tha

ice the treatment has been
| of the above should be
it is not in the chart, it did

1.D. Dr. Mikuriya describes
t he means that he

determines whether patients qualify for the use of medical marijuana under Prop 215.

He is a Certified Addiction Medicine Specialist with the
Addiction Medicine and board-eligible with the Americ
Neurology. He has been, and continues to be, involved i
oriented groups including the California Cannabis Cente
Cooperative, Hayward Hempery, Humboldt Medical Ca
Cannabis Buyers Center, City of Oakland Medical Marij
Marijuana Task Force-Califormia Society for Addiction

Medical Association, International Cannabinoid Researc
Association, and the Editorial and Advisory Board of th

. 'Fherapeutics. Iz is-a published author onilie use uf me

- Mikuriya was active in drafting Prop 215 and was respo
other condition™ in the statute.

- 13, Dr. Mikuriya is presently the subject of a dis
- based on similar charges as alleged against Respondent i
-Mikuriya’s administrative hearing has been held:but, at
the instant case, he was unaware of its result.
1l

i

American Society of

Board of Psychiatry and

a number of cannabis-

s, Oakland Cannabis Buyers
abis Center, Arcata

ana Work Group, Medical
edicine and California
Society, Medical Cannabis

Journal of Cannabis

ical marijuania, D, " 40 wpp e s on v

sible for the phrase “any . : -

iplinary action by the Board
the instant case. Dr.

P

e time of his testimony in - oo



14. Dr. Mikuriya is the President of the California Cannabis Research Medical
Group, an organization devoted to cannabis research. The group is composed of
approximately 12 physicians in California. It sets minimuim practice standards for
medical cannabis consultants.

15. Members of the California Cannabis Research Medical Group consider
the standard of care for medical cannabis consultants disparate from that of family
practice physicians because the medical cannabis consulthnt serves 2 much more
limited function than a family practice physician. That fynction is solely to determine
whether the patient has a condition that is chronic and is helped by the use of medical
cannabis. Making a diagnosis may or may not be part of|the evaluation, depending on
the situation the patient presents. Medical cannabis consjiltants do not perform a
physical examination on a patient complaining of a psychiatric problem because the
patient’s complaint is not related to an organic problem. [They do not order laboratory
tests such as blood work because such tests lie beyond the scope of the question to be
answered by the consultation. Minimal practice standards are recordation of the
patient’s identifying data (name, sex, age, date of birth, and occupation) necessary for
‘the consultant to locate the patient in his/her files, and regordation of a diagnosis
under the International Classification of Diseases, Version 9 (“ICM-9") or the
Diagnostic and Statistical Manual of the American Psychiatric Association, Version
IV (*DSM-IV™), together with notes to support that diagnosis. Nothing more is
required. Since “99.9%"' of patmnts who see medical cannabis consultants are self-
mediCators Wi marijuana experience, the consultants’ task is limited to legltlmmng
the use of marijuana in order to ensure compliance under/section 11362.5. Dr.
Mikuriya refers to it as a “get out of jail card” that does not require “bells and
whistles.” The determination of whether to make the recommendation for medical
marijuana use is largely based on chrommty and seriousniess’ of the patient’s
condition.

1
i1
i
i
i

"

' Words and numbers within quotations in this section are those of the testifying witness.

- 2 By the term “seriousness,” Dr. Mikuriya means how the condition is presented by the patient and whether
the condition is consistent and/or intractabie,




16. For example, contrary to Dr. Barke, Dr. Miky
necessary 1o order an MRI for a patient complaining of i
the scan is expensive and not likely to be positive. A phy
appropriate only if the medical cannabis consultant perfo
general routine and feels comfortable performing it. Ttis
treatment alternatives with patients because the patients |
of the alternatives and know what they want. In fact, beq
he/she wants at the time of presentation, it is unnecessary

if the patient has tried only one other treatment. If the p
the treatment of depression, it is unnecessary for the me
inquire into suicidal ideation. It is also unnecessary to p
examination on a patient complaining of depression eve
that depression can be a symptom of an organic disorder
dosage with a patient because patients have been self-m
cannabis consultant what his/her needs are. Further, bec
drug, the consultant cannot properly determine a correct
Although the consultant cannot determine a minimum e
have determined their own toxic amount from experienc
unnecessary to schedule a follow-up appointment after
letter for medical marijuana because the patient must ret

another letter. Thus, the issue of whether to provide a lef

medical marijuana goes to the basic question of whether
condition Whicn wittoenefit from medical marijuana.

17. Dr. Mikuriya acknowledges that a diagnosis ¢

standard of care endorsed by the California Cannabis Re

However, the extent of the risk that a diagnosis might be
" and Dr. Mikuriya believes his organization will not have
that determination for another 20 years.

18. Dr. Mikuriyaalso recognizes that, while the+
relies almost exclusively on the patient’s description of |
whether the patient has a condition of sufficient seriousn

- -justify « regommendation-far medical marijuana, certain
historians than others, and the quality of their histories v

physician cannot ensure that he/she has taken an accurats

11/
i
m

"

riya does not consider it

ligraine headaches because

rsical examination is

rms it as part of his/her

unnecessary to discuss

\ave already been through all
ause the patient knows what

' to discuss alternatives even

tient is seeking marijuana for

ical cannabis consultant to
rform a physical

though Dr. Mikuriya admits
[t is unnecessary to discuss

icating and tell the medical
use it is not a prescribed
osage for marijuana,

ective dose, many patients
and titration. It is also

riting a recommendation

rn in one year to obtain

ter of recommendation for

the patient has a serious

tan be missed under the
search Medical Group. ‘
missed “remains to be seen,”
the necessary data to make

medical cannabis consultant
lis/her history in determining
ess and/or chronicity to
patients are farbetter oo G
aries widely. Therefore, the
e history.




19. All of the above notwithstanding, Dr. Mikuriya utilizes three different
forms in his practice. The first is a multi-page patient history form, similar to one he
used in 2001. The form, developed by the California Cannabis Research Medical
Group, is to be completed by the patient. The second form is one he completes
himself. It contains a checklist for a limited physical exdamination, an area for
recordation of five ICD-9 diagnosis codes, an area to recprd the recotrds he reviewed,
a section of check boxes for the treatment plan, recommendations and referrals, and
four check boxes for the timing of follow-up ranging from one to twelve months. Dr.
Mikuriya’s third form is a “Psychiatric Examination & Report.” It contains sections
for identifying data, chief complaint, present illness, psychiatric history, medical
history, personal history, current living situation, current| psychotropic medications,
mental status, diagnoses (with separate areas for all five diagnostic axes referenced in
DSM-1V), and formulation, treatment plan and recommendations. However, Dr.
Mikuriya believes a medical cannabis consultant need nat know a patient’s history
with regpect to alcohol use, psychoactive drug use, cannabis use, prior surgeries, and
farnily and developmental histories “of interest” before making a medical marijuana
recommendation. The patient identification information|and diagnosis are recorded
on the form the California Cannabis Research Medical Group uses for its research.

20. Not every medical condition is sufficiently s¢rious to qualify for a letter of
recommendation for medical marijuana, and Dr. Mikuriya testified he would not issue
a recommendation letter to a patient who denied a medidal condition but wanted
-marijuana simply because it made him feel better. TR——

Lester Grinspoon, ML.D.

21. Respondent offered the expert testimony of Lester Grinspoon, M.D. Dr.
Grinspoon is an Associate Professor of Psychiatry Emerjtus at Harvard Medical
School in Boston. He is a Diplomate of the National Bogrd of Medical Examiners
and the American Board of Psychiatry. He is a recognized expert on marijuana and
has written several books on the subject. His most recent book, published in 1993
with a second edition published in 1997, is devoted to miarijuana’s medicinal uses.
i
s
/i
1

1
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22. Dr. Grinspoon was not designated as an expert in the standard of care for
physicians in California. Rather, his testimony was devoted to an explanation of

marijuana’s toxicity.” He credibly testified that cannabis

has “exceedingly limited

toxicity” (his expression). The Therapeutic Index is a mgans of quantifying the risk
of taking a particular drug. It is calculated as a ratio of the amount of a drug that
would be lethal for 50% of a population divided by the amount required for a

therapeutic effect. The lower the number, the greater the
risk of taking the drug. For example, the therapeutic indi

toxicity and the greater-the
ces for various barbiturates

range from 3 to 10. The therapeutic index for alcohol is approximately 4.

Chernotherapeutic substances for the treatment of cancer
therapeutic indices ranging between 1.5 and 2, There hag
from a marijuana overdose. Therefore, the therapeutic in
extrapolated from animal data. That extrapolation results
marijuana between 20,000 and 40,000.

23. Side effects of marijuana include anxiety, red
acceleration of heart rate to a level approximately equiva
tennis. When cannabis is used medicinally, its psychoact
a side effect as well. The sophisticated user can recogniz
- accordingly. In the naive user, the psychoactive effect c3

are high-risk agents with
never been a human death
dex for marijuana must be
in a therapeutic index for

dened eyes and an initial

ent to that following a set of
ive effect may be viewed as
e that effect and titrate

in cause anxiety and even .

physician must provide appropriate guidelines for a new

ser, the psychoactive effect

paranoia which resolves in a few hours, Therefore, althoEgh the recommending

of medical marijuana is “not something to be concerned

24, There is some disagreement over whether car
Grinspoon believes dependence, rather than addiction, bg
effect on the human body. People are dependent on varig
the issue is the dangerousness of the substance on which

bout.”

Inabis is addicting. Dr.

tter describes marijuana’s
pug substances each day and
the dependence is based.

Marijuana is a benign drug which is less dangerous than poffee. Discontinuance of

coffee can cause headaches.
1
/i
i
I

/1

? The parties agrecd that a finding of patient harm was not necessary in)

N

order for a cause for discipline to be

established. Dr. Grinspoon’s testimany was offered for the purpose ofjproving marijuana’s low toxicity
and non-existent mortality rate as a mitigating factor should Respondent’s certificate be desmed subject to

a disciplinary order

T
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The Applicable Standard of Care

25. Dr. Barke's testimony regarding the applicable standard of care was more
credible than that of Dr. Mikuriya. Dr. Mikuriya made several assumptions about
patients seeking medical marijuana without evidence or gther justification. Examples
of such assumptions are that (1) a physical examination gn a patient complaining of a
psychnatnc problem is unneeessary because the patient’sieomplaint-is not related-to an
organic problem®; (2) laboratory tests such as blood work are unnecessary because

such tests lie beyond the scope of the question to be answered by the consultation; (3) -

~with a patient identification form, a list of eonditions' dmipr

o DSM—IV contams 8 u_mber of psychlamcal

it is unnecessary to discuss treatment alternatives with p
have already been through all of the alternatives; and (4)

- dosage with a patient because patients have been self-m

(assuming its truth) that an MRI is unlikely to be positiv
avoid its use as a diagnostic tool. It is the negative resul

tients because the patients
it is unnecessary to discuss
dicating. Further, the fact
is not a proper reason to
of an MRI that assists the

physician in ruling out a more serious condition that might underlie the symptoms

complained of by the patient. By ruling out a more seri
able to determine the propriety of medical marijuana for
and/or symptoms.

s condition, the physician is
treatment of a condition

26. The standard of care, as described by Dr, Mikuriya, essentially relieves
the physician of all medical responsibility toward his/her patient, - The physician may
rely on the patient’s historical descriptions without knowing either the accuracy or
vefacity or those descriptions. He/she may accept the patient’s opinion of his’her
diagnosis without verification. The physician may recommend medical marijuana

simply because the patient wants it and need not discuss
risks. He/she is not required to make any recommendati
amount of marijuana to be ingested or whether it is to be
vaporization, or digestion. In other words, according to
performs within the standard of care by recording a patie
taking the patient’s word that the patient has a serious an
benefits from the use of marijuana, without ruling eut, of
conditions and/or treatments. One need not be trained in
that standard of care. That standard of care can be met h

marijuana, and a pen.
1
1/

7

treatment alternatives or

pris as to the frequency or
ingested by smoking,

Dr. Mikuriya, the physician
nt’s identifying data and
d/or chronic condition that
r-even censidering, other

the medical sciences to meet
y an untrained individual

4 A§ stated above, Dr; Mikuriya admitted that depression can be a symptom of an organic disorder. - <= - |
latéd organic dlsorderh gndl_DSM—IV-- Axis Il is the - ..o

wibider fon the use:of medical. 1
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27. On the final day of hearing, Respondent attacked Barke’s credibility by
offering the testimony of Stephen Rifkind (“Rifkind”), who had contacted Barke
under an assumed name, posing as a potential patient. During a number of telephone
conversations, Rifkind informed Barke that he was considering moving to the
Newport Beach area with his family in the near future, was seeking a family
physician in that area, and was considering Barke in that regard. Puring the final
telephone conversation, he informed Barke that he would cometo Barke’s office later
that week and asked if, in the interim, Barke could telephbne in a prescription for four
Viagra tablets for him. He informed Barke that he had taken Viagra in.the pastand.
had done well with it, but that he was asking Barke for the prescription because he
was on poor terms with his former physician. He also requested that the prescription
include a few refills. Anticipating a visit from his new patient within the next few
days, Barke granted the request and telephoned the prescription to a pharmacy for the
“new patient.” ‘

28. The evidence is in dispute as to whether Barke sought a medical history
from Rifkind before prescribing the Viagra. Rifkind denjed it, but Barke’s notes
indicate that he asked specific questions the answers to which evidenced no

contraindications to the medication. The notes are consistent with Rifkind’s

testimony that he had told Barke he had taken Viagra in the past and “had done fine
with it." >

/1! : —————
"l
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~29.  Respondent argued that he had practiced more within the standard of
care than did Barke because Respondent actually saw his patients before issuing a
recommendation for the use of medicinal cannabis. In regponse to the attack on his
credibility, Barke testified that his telephoning the presctiption for Viagra for Rifkind
was within the standard of care because a physician’s decjsion whether to telephone a
prescription to a pharmacy on behalf of a patient he has npt yet seen depends on the
“context” (Barke’s term) in which it is done. Barke chosg to do soin this case
becausz Viagra is an innccuous drug that is contraindicated for a very small:
percentage of patients who have specific medical conditigns. Barke ruled out those
conditions in Rifkind before prescribing the Viagra for him. In addition, Barke
understood that Rifkind was unable to obtain Viagra from his former physician, and
that he would be seeing Rifkind in a few days at which time he intended to perform a
review of systems and take a more detailed history. He would not have granted
Rifkind’s request for a telephoned prescription had Rifkind requested Ambien or a
narcotic. Barke did not equate prescribing Viagra to recommending marijuana
because, even though 200-300 Viagra-related deaths occyir annually while no deaths
have been attributed to marijuana, marijuana is both addicting and illegal. Barke
pointed out that there are ways to harm patients other thah by killing them. He also
explained that Viagra is used solely for erectile dysfuncti n® while marijuana may be
used for a variety of purposes, not all of which are medidal conditions. Barke denied
having violated Business and Professions Code section 2242 in that Rifkind’s
physician was unavailable to write the prescription.®

30. Rifkind has known Respondent since they wgre approximately 3 years
old. They became close friends on their first day of medjcal school together. On days
other than when he testified, Rifkind was present in the dourtroom during part of
Respondent’s hearing, and he described his relationship with Respondent as “great.”

‘31, Rifkind was previously licensed by the Board as a physician and surgeon
in California. His license was revoked in 2000 or 2001 in connection with his drug
dependency and his/refusal to comply with the requirements of the Board’s Diversion
Program. His petition for reinstatement of his license is scheduled for hearing on
May 18, 2004. Rifkind sat for the California Bar Examination in February of 2003

and seosived a passing score. He was seheduled torbe sworn in as an attorney withine. . ¢ b veuin s

a few weeks of the hearing on the instant case.
/"

i

* Barke testified that a patient may use Viagra for complete erectile dysfunction, for the purpose of
increasing potency, or as a “security blanket.” All three purposes are considered a type of erectile
- dysfunction for which Viagra is medically indicated. : Rt IR : » .
¢ In making that assértion, Barke
T224200)(1).

was qﬁﬁqfemly mlyiﬂg'qp' quiné.-,s's and meessions Code section . .
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32, The fact that Barke telephoned in a prescription for Vlagra fora presumed
patient without first having taken a complete history and gxamining him could impact
his testimony regarding the standard of care in one of four ways:

a. The standard of care is something other than that to which Barke
testified, and both Barke and Respondent acted within it. :

_b. ‘The standard of care is that to which Barke testified, and he tell
below it by issuing the Viagra prescription for Rifkind. ‘

o. The standard of care is that to which Barke testified. Barke fell
helow it. Respondent did not.

d. The standard of care is that to Wthh Barke testified. Respondent
fell below it. Barke did not. -

33. Whether Barke fell below the standard of carg by issuing the prescription
to Rifkind is not properly before the Administrative Law|Judge, and no ruling i3 made
on that issue. The only question before the Administratiye Law Judge is whether
Barke’s credibility was sufficiently compromised as to rgnder his testimony regarding
the standard of care unreliable. No evidence was offered in connection with the. .
‘attack on Barke’s credibility to show whether the standard of care either is orisnot . -
"""_""""fhat to which Barke testified. The only proffers of evidence in cormection with L
‘ Barke’s credibility were the facts relating to his interactipns with Rifkind, and his .
explanation for his conduct. Barke’s explanation that hig decision to issne-the
prescription for Rifkind before meeting and examining him was consistent with his
earlier testimony that such decisions must be based on the “context” of the presenting
situation. Therefore, the Administrative Law Judge finds that the standard of care i3
that to which Barke testified. To the extent that Barke may have overstated his. .
position, particularly with reéspect to the laying on of harjds and the necessity of
complex tests such as MRIs in almost all cases, that portion of his testimony may be
rejected w1th0ut vitiating the entirety of his testimony or nullifying his overall
credibility.’ ‘

1
1

7

I v. Parka Da i (1973) 9 Cal. 3d 51, the court he}d that the tricr of fast may “accept part
- of the testimon nother part even though the latter contradmts the part accepted S

o d. w67
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The Undercover Operations

Kim Wilson — April 6, 2000

34, In and around April of 2000, Respondent was
acupuncturist named Mary Clark and a psychologist nams
(“Pfeifer”). Pfeifer was not engaged in the practice-of ps)
performed nutritional consultations for patients by prickir
examining their blood under a microscope. He and Respg
patients to each other.

35. On April 6, 2000, Kim Wilson, a Senior Inves
(“Wilson”), saw Pfeifer in an undercover operation for th
whether Pfeifer was engaged in the unlicensed practice o

sharing office space with an
vd Geoffrey Pfeifer

rehotogy but-rather

1g their fingers and

ndent cross-referred

tigator for the Board
e purpose of investigating
[ medicipe. Pfeifer had

was taking any medication Pfeifer prescribed.
¥

" Wilson fill out a health questionnaire. She complained of being fatigued but unable

to sleep. When she was able to sleep, her sleep was restlgss. She also complained
that her immune system was low, that she suffered from fold sores and back-to-back
flus and colds, and that she lacked energy. Pfeifer questioned her about her’
complaints,

36. Wilson asked Pfeifer what was wrong with her. Pfeifer told her he wanted
to take a blood sample from her finger. She declined that recommendation but agreed
that a blood sample, to be taken and analyzed'at & Ta00ratory, would be appropriate.
Pfeifer took a pad of Respondent’s prescription forms and wrote a prescription for the
laboratory work. The prescription was pre-signed with Respondent’s sighature stamp
above the signature line. The printed name at the top of the prescription form was
“William 8. Eidelman, M.D.” :

37. Wilson asked Pfeifer about his qualifications| He said he was trained as a
psychologist but that studies with a Chinese doctor had led him away from Western
medicine, _ S :

38. Pfeifer and Wilson discussed the pcssible us¢ of L-Tryptophan for

trying to become pregnant but that she would cease thos

- Wilson’s insotiwiiaybut Pleifer didawt nive any in stocig: Hesugposted.another igquid -« s
medication but it was cost prohibitive. Wilson mentiongd that she had undergone a
physical examination through her HMO a few months before but nothing had been
diagnosed and she was dissatisfied with the results. She|also mentioned that she was
attempts during the time she

14



39. Pfeifer was unable to write a prescription for medication so he walked
Wilson to Respondent’s office and summarized his meetigg with Wilson to
Respondent. Wilson and Respondent briefly discussed the use of L-Tryptophan and

Ambien as sleep aids. Respondent did not take Wilson’s yital signs or examine her in -

any way. He did notattempt to verify whether she was ptlegnant at that time, Wilson
said she wanted to pay only.her $5.00 co-pay for medicatjon. Respondent wrote & |
prescription for 50 Ambien tablets and gave it to Wilsen. | He did not request or
suggest a follow-up appointment.. Respondent never created a medical chart for

- Wilson. v :

40. Wilson received a bill from Pfeifer consisting|of $150.00 for a one-hour
consult with Pfeifer and $30.00 for a “brief” medical congult with Respondent.

41. Atthe administrative hearing, Respondent explained that he did not
examine Wilson because she had not gone through the usual process for a new patient
of having her vital signs taken by someone else in the office and being brought to his
office with a chart. He also felt rushed because he was preparing for a lengthy trip to
Italy and was in the process of closing his office in Ojai. |He gave her a considerably
larger number of tablets than usual because he knew he Was going to be away from
his office for an extended time and because Ambien was|expensive and he was trying

to assist Wilson in getting her insurance company to pay |for it. That testimony lacks .

credibility in light of his other testimony that (1) his main business was not ‘
preseribing sleeping pills, (2) when he did prescribe sleeping pilts; T Wwaegenerally to
a patient with a long history of taking them, (3) based on{ his experience in psychiatry,
generally someone who needs a sleeping pill does not negd a physical examination,
(4) Wilson gave him the “usual story”—the patient was ynhappy with her traditional
doctor because he had not helped her and came to Respondent seeking alternative
treatment, and (5) based on his “internal lie detector” (Respondent’s term) which he
used on all patients, Wilson seemed like a nice person who did not abuse drugs, and
he believed her. ' '

42, Respondent understood 'Pf_eifer'to be a nutritional consultant. Respondent
was aware that Pfeifer had a pad of Respondent’s pre-signed prescriptions and that

sl Pleifer used theng #ovatite prescripticnd-for labusatory: w vie-for Respondent’s patients -y

whom Respondént had already seen.

43, The standard of care requires a physician to ¢reate a chart for any new

patient. It also requires him/her to verify a history receiyed from someone other than - - .
a physician (such as Dr. Pfeifer). This is usualily done by asking the patient questions

pertinent to the reported history. Respondent’s failure to create-a chart for Kim

- Wilson, and his failure to verify Kim Wilson’s history, gs related by Dr. Pfeifer, each e

‘constitute a simple depaﬂure.ﬁ"bm:the standard of care and ihcompetence. -~




i v the Santy MonicdPolize Departnient conducted anundercover apspamianat i, o o

44. Ambien is a relatively benign prescription drug used for temporary sleep
relief. It is generally prescribed in sufficient numbers to last 1-2 weeks and never for
more than one month, Normal dosage is one 10mg tablet per night. Some patients
require two tablets per night, but there was no evidence that Kim Wilson was such a.
patient. However, even if she were a patient who required two tablets per night,
Respondent prescribed more than a three-week supply. An exception to these rules - o
* could be made for a patient-whe had used the product befpre, who-could be trusted to
use it correctly and who-was going to be away from his/her supplying pharmacy (i.e.,
away on a trip). Respondent had no basis to believe Kim|Wilson qualified for that
exception, and by failing to evaluate her underlying problem (the insomnia),
Respondent was “prescribing blindly” (Dr. Barke’s term). Respondent’s prescription
of a medically inappropriate number of Ambien tablets tq a new patient constituted an
extreme departure from the standard of care and incompetence.

45. The standard of care requires a physician to whom a patient is referred by
a non-physician to take the patient’s vital signs and condpict a limited physical -
examination before prescribing medication such as Ambijen, particularly when the
patient has been attempting to become pregnant and it is unknown whether those
attempts have been successful. If the patient has been regently worked up by another .
physician, it is unnecessary to repeat the work up, but the present physician should
obtain the patient’s previous medical records of the work up. Respondent’s failure to
take Wilson's vital signs and either conduct a limited physical examination or obtain
her previouSTREUICE Tecords represents an extreme dep rture from the standard of
care. His care and treatment of Wilson constitutes gross|negligence, repeated
negligent acts, incompetence and prescribing a dangeroys drug without a-good faith,
prior examination. Respondent’s allowing Pfeifer to use his pre-signed prescription
forms and prescribing Ambien on Pfeifer’s recommendation without an independent
verification of medical indication constitutes aiding and abetting the unlicensed
practice of medicine. - ‘

“Sheila King” — August 1, 2001

46. On August 1, 2001, a detective with the Nar¢otic Investigations Unit of

- Respondent’s office. She had previously spoken with Respondent by wle hone and
told him she desired a recommendation for medical marjjuana. Respondent told her it
would cost her $250.00 in cash. ‘ ‘

1

1/

e
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47, Using the assumed name of Sheila King (“King"), she and her partner
visited Respondent’s office for the purpose of obtaining a |etter of recommendation
for medical marijuana. Alone in the waiting room, they were greeted by Respondent
who gave King a patient health questionnaire to complete, Respondent took King and
her partner to a room in the back of the suite. The room contained a desk, chairs,
credenza, bookshelf, books, a laptop computer and a print r.? :

. 48. King told Respondent she had been smoking arijuana since she was 18
and that she had stopped two weeks before her visit to Re pondent. She reported
suffering from headaches since she stopped smoking marijuana. She told him she
was unable to obtain a note recommending medical marijhana at Kaiser, her regular
health care provider. She also complained of trouble sleeping and said that marijuana
helped her to sleep. Respondent told King that, in order for him to give her a
recommendation, he had to believe she was actually sick.| He then gave her a medical
marijuana recommendation letter without taking her vitai|signs, performing a physical
examination or touching her in any manner.

49. King’s partner asked Respondent if he too ¢o 1d get a recommendation
fetter for medical marijuana. Respondent asked the naturg of his medical condition,
and King’s partner denied any medical problem. Responflent was put off by his
cavalier attitude but told him he had to have some kind-of ailment. King’s partner
asked for examples of qualifying conditions. Respondent told him he could not tell
him that but that he was “pretty Htrerat*out what constitutes a qualifying medical
problem and that King’s partner had best remember what was hurting him upon his
return. Respondent then suggested 1o King’s partner that he could have migraine -
headaches or backaches. King paid Respondent $250.00)in cash and left with her
fetter of recommendation. She did not receive a receipt. '

50. Respondent does not recall King stating that her headaches started after
she stopped smoking marijuana. He gave her the recom endation letter on the basis
of her insomnia. Respondent admitted that King was “igw on the sericusness scale”
and that her insomnia did not seem like a serious problem. However, Respondent
opined that, while Prop 215 was intended for seriously ill individuals, the language of

- the statute allows:for a letter of resommendation:fi thi: pse of medical mariiuanpdfi i toiss a0
the patient’s condition.-In ..~ -

" the recommending physician believes marijuana will he
King’s case, he believed it would help her insomnia and, because she said she had
been arrested before, he felt compassion for her. ‘

1/

1

., “‘Thié.‘wias aﬁ:paréntly the same room to which Rééﬁbndeﬁt tﬁbkédéﬁhfthé undercovcr oﬁi¢ers L
.+ - Respondent explained at the administrative hearing that-his medical examination room was elsewhere in' . -
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51. Respondent created a medical record for King

read, in its entirety, as follows:

“problems falling asleep

headaches

2 months

began having trouble fallmg asleep,
pot helps sleep

pe 135/85
unremarkable

Diagnosis; (sic) insomnia

Plan: Medical Marijuana as per Prop 215”

52. Dr. Barke® opined that the fact that King’s hg

she stopped smoking marijuana did not relieve Responds

taking a thorough history and review of systems. In fact)

cannabis only made the treatment for headaches more ch
strong tendency for the patient to want to return to marij
The standard of care required the taking of a thorough hi
and review of systems, including an examination of the |
ophthalmoscope. While medicinal cannabis may be con
all treatment options and their risks and benefits should

53. Respondent’s failure to take a thorough med
perform a physical examination and review of systems,

options, constitutes gross negligende, repeated negligent

“Danny Chaney” — August 8, 2001

54, On August 8, 2001, an investigator with the
Sherifi’s Department conducted an undercover operatio
had previously spoken with Respondent by telephone ar
- recommendation for medical marijuana. Respondent to
any day after 1:00 p.m. and that he was to bring $250.0(

' Z

*Dr. Mikuriya testified as to the general standard i:nf ¢are but did not 4
| patients or in ‘of Respondent’s conduct. Dr. Barke testified bo
*of care’and a ' iofi to the patients and widercover operati

- Some of Dr Barke s‘c mm ‘ts are feferenced in coflnecnﬂn with ape«

's August 1, 2001 visit. It

adaches began shortly after
et of his responsibility of
the withdrawal from
allenging since there was a
nana in order to stop them.
story, physical examination
pack of the eye with an
sidered as a treatment option,
have been discussed.

jcal history on King, to
Aind to discuss treatment
acts and incompetence.

San Bernardino County

1d told him he desired a
d Chaney he could come in
) in cash.

ddress his testimony to specific
h with respect to the general standard

ons involved in this case. Therefore,

ific patiénts a““?l‘“m!ﬂl‘cqve; R
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55. Using the assumed name of Danny Chaney (“Chaney™), the undercover
officer posed as a new patient. Upon his arrival, Chaney did not see any employees
or other patients. Respondent greeted Chaney in the empty waiting room and asked
him to fill out a patient history form which was 6-8 pages|in length. Chaney indicated
on the form that he had used methamphetamines and mar juana within the previous
tWO years.

56, Chaney told Respondent that he did not have h major medical problem but
that he was a long-time user of marijuana with a little pegiodic high blood pressure
and occasional temporary muscle aches. Respondent told Chaney the law requires a-
medical reason for a medical marijuana recommendation|but that “gverybody has got
something. You know what I mean.”. Respondent asked|Chaney if he has “pain or
anything.” Chaney reported “normal” pain from working out and from physical
activity on his job, but that he had gotten used to it. Res ondent asked Chaney if he
ever became depressed, and Chaney answered that he did not. Respondent next asked
if Chaney would get depressed if he did not have marijugna, and Chaney answered

affirmatively. Respondent then provided Chaney with a recommendation letter for
medical marijuana.

57. At no time during Chaney’s visit did Responglent take Chaney’s vital
signs, conduct a physical examination, recommend labogatory studies, ask for
previous medical records, ask Chaney about previous medical treatment, ask Chaney

~=--RBoUT his use of methamphetamines, or discuss any alte atives to marijuana. At the
end of the interview, Chaney paid Respondent $250.00 gnd received the ‘
recommendation letter for medical marijuana from Respondent.

| 58. Respondeht created a record for Chaney. Under the date of 8/8/01, that
record reads in its entirety: ' |

*difficulty sleeping

anxiety at end of day

without pot, depressed ‘

pot helps sleep, relax, anti-depressant”

59. At the hearing, Respondent claimed he would not have given Chaney-tve
letter of recommendation had Chaney repeated his statement that he had no medical
problems. Respondent also claimed he had made inquities into Chaney’s medical
.condition to rule out denial. That testimony lacks credibility in light of Respondent’s
statements and questions to Chaney. In fact, Respondent never established a medical

- condition justifying the use of medical marijuana for Chaney.-He. only established a . -
- probability that Chaney would become depressed in thej future should a certain event
occur. According to Chaney’s story; he did not have trouble obtaining marijuana. He

R T A P T T
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60, Dr. Barke opined that Respondent failed to take a meaningful personal or
medical history, failed to perform a review of systems, failed to conduct a physical
examination, failed to explore Chaney’s symptoms, failed to discuss medical
treatment options or medical “red flags,” and failed to devise a plan for foliow up.
Respondent’s care and treatment of Chaney constituted gyoss negligence, repeated
negligent acts and incompetence, '

“Steve Johnson” — October 10, 2001

61. On October 10, 2001, a detective with the San Bernardino County
Sheriff's Department conducted an undercover operation|at Respondent’s office.
Using the assumed name of Steve Johnson (“Johnson™), he posed as a new patient.
Upon his arrival, Respondent greeted J ohnson but did not have him fill out a health
questionnaire.

62. Johnson told Respondent he had obtained Regpondent’s name at a “smoke
out” concert the previous weekend. He said he had smoked marijuana since high
school and that he did not “feel very good” when he did hot have it, but that he did
not have any medical problem of which he was aware. He also told Respondent that
he occasionally grew marijuana plants and that he did not want “any of the hassles
from the cops . . .” Respondent asked Johnson to describg what he meant when he .
said he did not feel very good when he did not have marijuana. Johnson said that
marijuana made him calmer and that his temper @@ Tor | flare up.” The following
colloquy then occurred between Johnson and Respondent: ‘

Respondent: “For the purpose of this diagnosis, T have to put down a
disease. . . I’m going to say that it sounds like depression. I'm not
trying to say that you are depressed or any thing like that, but for
medical-legal reasons . . . L have to...”

Johnson: “You have-to-have a problem.”

Respondent: “Depression can manifest itself in p number of different
ways, aiid just not feeling goad is one of them, irpitability:.. > - - =

Johnson:  *T know when I don’t smoke mari uana I don’t feel very
good.”

Respondent: “I would say that fits in the category of deptession. . .,
I'm not trying to lay a trip on you or anything like that.” -

 63. Respondent then provided‘Johnson with a letter of recommendation for
medical marijuana. He charged Johnson $250.00 in cagh and did not provides .- .-

receipt.




64. At no time during Johnson’s visit to Respondant’s office did Respondent
conduct a physical examination, take Johnson’s vital signg, perform a review of
systems, order a blood test, or take a history other than as|described above. At the
hearing, Respondent admitted he could have and should have taken a more detailed
history, but that, based on what Johnson told him, Respordent still believed he had

enough information on which to base the recommendatioh for medicinal cannabis..

65. Dr. Barke opined that no evidence existed to jndicate that Johnson was
suffering from depression and that, absent the above progedures, Respondent rendered
a treatment recommendation without a medical evaluatioh or diagnosis.

66. Respondent’s care and treatment of Johnson ¢onstituted gross negligence,
repeated negligent acts and incompetence.

Matthew Graeff — October 11, 2001

67. On October 9, 2001, Matthew Graeff (“Graeff"), a patrol officer with the
Bishop Police Department, on loan to that Department’s Narcotics Enforcement
Team, telephoned Respondent in connection with one of Respondent’s patients who
was involved in a criminal matter that was coming to trigl. Graeff posed as anew
patient and asked Respondent about medical marijuana for treatment of his back pain.
Respondent told him he would have to see Graeff persorjally and that everything
involving the letter of recommendation would be covered for a fee OTS2O0T0T
preferably in cash.

68. On October 11, 2001, the day after “Johnson's” visit, Graeff saw
Respondent at Respondent’s office. The purpose of his visit was to determine
Respondent’s credibility with respect to the thoroughness of his evaluations for
medical marijuana recommendations, in connection with the pending criminal matter
referred to above. The waiting room was empty upon his arrival. Respondent greeted
him and asked him to fill out a health history questionngire. The only medical
condition Graeff disclosed was low to mid back pain,

fflfl’

i

H

1"

3 ¥ J!E!(t-“'v‘.!“WEWET!"!FSW‘?WMIWH"W&WR i

21



69. In response to Respondent’s questions, Graeff stated that he had
experienced back pain for approximately eight years, that he had seen some
chiropractors for it without success and that he had been tdld he was not a candidate
for surgery. He told Respondent he used medical marijuana for relief 2-3 times per
week, and 3-4 times per week during a “bad” month. Respondent asked Graeff if he
‘had his medical records. Graeff stated that he did not have them and that he might
have trouble obtaining them. Respondent stated that he miight need-them in the future
if questioned by the authorities but that he was not presently concerned about them.
Graeff denied taking any other drugs. Respondent did not take Graeffs vital signs or
perform any kind of examination on him. He did not ask gny other questions
concerning Graeff’s back pain. Respondent gave Graeff a letter of recommendation
for medical marijuana and Graeff paid Respondent $250. 0 in cash. Upon Graeff’s

questioning, Respondent stated that Graeff®s could possegs 2-3 cannabis plants and
" 1-2 oz. of dried marijuana. Respondent did not tell Grae f he wanted to see him again
to monitor his back pain.

70. Graeff determined that Respondent had not conducted a thorough
examination before issuing a recommendation letter for medical marijuana.
Therefore, he returned to Respondent’s office shortly after exiting and served
Respondent with a subpoena for the trial in the pending driminal matter referenced
above.

71, ReSponaenrdelieved Graeff had been sincera in describing his medical
condition and had not been concerned that Graeff was ngt in pain at the time of his
visit since a more serious problem would not involve intermittent pain-and Graeff’s
story would have been different.

72. Dr. Barke pointed out that Respondent failed|to take a complete current or
past medical history, failed to perform a review of systems, failed to conduct a
physical examination, failed to ask exploratory question regarding Graeff”s back
condition, failed to order diagnostic tests, failed to discuss “medical red flags,” failed
to discuss treatment options, and failed to prepare a plar] for follow up. In the absence
of a physical examination, Respondent should at least have obtained his patient’s
prior medical records. . :

'73. Respondent’s care and treatment of Graeff cpnstituted gross negligence,
repeated negligent acts and incompetence.

"
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The Patients
Patient T.A.

74. On March 16, 2000, Respondent saw Patient T.A.'"° a 29-year-old male,
who complained of migraine headaches, insomnia and recurring severe upset
stomach. T.A. told Respondent that marijuana helped allithree of these-conditions.

75. T.A. had not seen a physician for his migraine headaches since 1991, He
told Respondent he had experienced the headaches since|he was between 7 and 10
years old and that the doctor he saw in 1991 had prescribled Tylenol with codeine but
that T.A. didn’t like the medication. T.A. said the migrajnes were an “excruciating
pain in the middle of my head, behind my eyes” that “bujilds up gradually throughout
the day . . . becomes severe around sundown,” that a parficular type of fatigue acted
as a prodrome to the migraines, and that, since about agg 20, they came in cycles,
sometimes three or four days in a row and sometimes onge or twice per month.

“716. T.A. described his upset stomachs as severe, [sometimes related to the
headaches and sometimes not. He had tried Zantac, Prilpsec, and Carafat. He
claimed he had suffered from insomnia since adolescende, both in initially falling
asleep and in trying to return to sleep after awakening at|2:00 or 3:00 a.m. Like the
migraines, the insomnia was cyclical.

77. The only physical examination Respondent documented in his records
read, “Physical Exam BP 125/75 Exam unremarkable.” |Respondent charted the
following diagnosis and plan:

“Diagnosis: 1. Migraine
: 2. GI disturbance, exact nature unglear

3. Insomnta
Plan: Medicinal Marijuana, as per Prop 215.”
//f |
1
I
wili

S

o 19 The Initials of the patlents referenced in thxs Prorposed Declsmn axe 156¢
© ‘protect their privacy. . T

1iei1 of their natnes in order to - -
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78. Dr. Barke criticized Respondent’s care and trgatment of Patient T.A. on
several grounds.. No vital signs were taken except for the blood pressure. The
expression “exam unremarkable” cannot be defined baseld on the chart. One cannot
determine from the chart what was done with respect to the patient. No pertinent
positive or negative findings are documented, including but not limited to abdominal
tenderness. No attempt was made to order tests or to obtain T.A.’s prior medical
records. The history is incomplete in that one cannet determine-how long T.A. tried
the various medications, what happened when he tried them, etc. The plan is not \
detailed in that the amount and frequency of the marijuana T.A. was supposed to use
was not charted and no follow up is indicated. Dr. Barke stressed the importance of
charting to assist future health care providers. He agreed with the adage that if it was
not charted, it was not done. '

~79. Respondent believed it was reasonable to make the recommendation for
medicinal cannabis because T.A. presented a “clear-cut story of migraine.” He did
not order tests because the duration T.A.’s history of migraines caused Respondent to
believe T.A. did not have a more serious medical condition such as a brain tumor. He
had been to other doctors and had tried other medications without relief, and
marijuana helped all of his symptoms. Respondent testified that, if he had it to do
over again, he would not do anything differently,

80. Respondent missed the point in connection with Patient T.A. A physician
does not eschew physical examination and diagnostic testing because they are
unlikely to elicit a positive result. It is the negative results of the examination and-
testing that assist the physician in ruling out more serious conditions.” Respondent’s
history of T.A.'s migraines was more extensive than thoge for the undercover
operatives but was still seriously lacking. His workup for the insomnia and
gastrointestinal disorder were virtually non-existent. Respondent’s care and treatment
of Patient T.A. constituted gross negligence, repeated ndgligent acts and
incompetence.

1
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Patient S.N.

81. On February 19, 1999, Patient 8 N. presented La.t Respondent’s office
secking a letter of recommendation for medical marijuang for treatment of his
hypertension. 8.N.'s history of hypertension was significpnt, and he had been treated
with medication by his primary care physician at Kaiser. [S.N. told Respondent he did
not want to-take-the prescribed medications because of their side effects. Atthe

_hearing, Respondent testified that he was uncomfortable yith 8.N.’s request because
marijuana was not the usual treatment for hypertension and 8.N. could not document
a benefit from it but, when he initially declined the request, S.N. “whined and -
begged” (Respondent’s terms) until Respondent agreed to write the letter. That
testimony is contradicted by Respondent’s chart notes which read in part: “[H]}igh
blood pressure, uncontrolled for several years [B]rought |literature of effects of
cannabis on hbp and would like to try it.” The discrepan¢y between the chart notes
and Respondent’s testimony was damaging to Respondent’s credibility. If his chart
note was accurate, he testified falsely at the hearing. If his testimony was true, he
falsified the chart.

82. 8.N.’s blood pressure was 150/100. Respondent noted in the chart that the
physical examination was “otherwise normal” but did nof chart what had been done to
make that determination. (Neither $.N. nor Respondent described the physical
examination when they testified at the hearing.) Respondent and 8.N. discussed the
seTTOUSAANS DT hypertension and the risks and benefits of freating it with cannabis.-
Respondent provided a recommendation letter for medical marijuana to 8.N. and
wrote in the chart: “Plan: Cannabis recommendation as per Prop 215, with caveat o
be sure blood pressure is controlled.”

83. Respondent told S.N. to call him to let him know the results of the
medicinal cannabis use. Respondent did not schedule a follow up appointment for
S.N. and did not make a note to himself to follow up on his recommended treatment.
S.N. did not call back, -Atthe hearing, Respondent admifted he should have written a
note to himself to follow up with S.N. if 8.N. failed to te cphone him with the results.

SR e o 84, OnOctober: 15,1999 8 N s wife telephone Resp mlant and toldhing - e i d
.#e 8N, had increased his marijuana use, was becoming lethargic and was withdrawing. - -
from his family, preferring to lock himself in a room and smoke martijuana.
Respondent spoke by telephone with S.N. who said that he smoked marijuana only in
the evenings and that his wife was trying to harass him. [However, S.N. admitted that .-

he had not taken his blood pressure and Respondent stressed the importance of
controlling his hypertension. Faced with the choice of whether to believe his patient ... .
se, Respondent chose to -

or his patient’s wife regardmg the amount of marl_]uana
beheve h1s patlent
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85. Respondent next saw $.N. on March 2, 2000, fnore than a year after S.N.’s
initial visit. §.N.’s blood pressure had increased to 180/110. S.N. was anxious and
deprcssed Respondent gave S.N. a bottle of Carditone, an herbal compound
containing a trace amount of reserpine, to control S.N.’s ypertension. He warned
S.N. of a slim posmb:hty that the rcscrpme could exacerb te 8.N.’s deprcssmn

86. On March 11, 2000, S.N. requested that Res ndent prcmde him with a

letter regarding the necessity of his using medical marijuana. He stated that the letter

was to be used in connection with a marital dissolution agtion between 5.N, and his
wife. Respondent issued that letter. S.N. told Respondent he had not been taking the
Carditone because he feared its side effects. Respondent|told him that the possibility
of the side effects were slim and that he needed to reduce his blood pressure.

87. No follow up was done for approximately eleven months when, on
February 9, 2001, S.N. again presented at Respondent’s office. His blood pressure
was 220/120 and he was anxious and depressed. He was|not taking any medication
for his hypertension because he claimed that none of his medications worked. He
stated he had taken the Carditone the previous year but it caused him to feel
depressed. He also claimed that marijuana improved his|affective state by relieving
the anxiety and depressmn Respondent prescribed Lotensin 10 mg bid, told S.N. to
continue the marijuana, to frequently monitor his blood pressure, and to call
Respondent the next day with the results of the blood pressure readings. S.N. did not
call until February 13, 2001. At that time, he told Respd _otensin had
lowered his blood pressure to 160/100 and that the marijiana lowered it another ten
points to 150/90. Respondent advised 8 N. to se¢ an intgrnist. ‘

88. On February 28, 2001, S.N. reported that the[Lotensin had stopped
working but that the marijuana had lowered his diastolic|pressure from 135 to 120.
His internist had changed his medications. On April 17,/2001, Respondent charted
that 8.N.’s blood pressure was fluctuating but mostly rempained in the area of 140/100
without cannabis and 10-15 points lower with it. |

_ 89. On August 3, 2001, S.N. was hospitalized with blood pressure of 198/132,
Upon his discharge on or atout August 7, 2061, Lie-eiailed Respondent advisinghim -
that his physician had placed him on Zestril, Plendll and| Clonidine Hecl, and that the
medications had lowered his blood pressure to 150/100 but had left him fatigued,
depressed and suffering from dry mouth and headaches.| He also wrote:

“If it weren’t for the mmj I would have gone off the deep end a long
time ago. Pot is holding me together, Pot reducgs my depression,
lessens the severity of my headaches, give me an appetite and patience,
understandmg & the w111 to deal wnth my probler . Best of all it has
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90. As with the other individuals to whom Respondent gave letters of
recommendation for medicinal cannabis, Dr. Barke did not criticize Respondent’s
decision to issue the letters to 8.N. He did, however, opine that Respondent’s work-
up and follow-up in connection with S.N. constituted an ¢xtreme departure from the
standard of care. He explained that a trial of medical matijuana may be acceptable if
the physician has taken a history and performed a physical examination and review of
systems. In this case, Respondent-knew-nothing about-the patient’s werk-up at Kaiser
other than the patient’s statements. Respondent thereford should have obtained the
Kaiser records as soon as possible. Dr. Barke’s opinion would have been the same
* even if 8.N. had declined to undergo a physical examinatjon and only wanted
Respondent to provide the recommendation letter, Dr, Barke opined that Respondent
would have no more been relieved of his obligation to render appropriate care in that
situation than would an endocrinologist who prescribed medication for diabetes at a
patient’s request after the patient refused to undergo a physical examination.

91. In addition, Dr. Barke testified that a physician should recommend certain
life-style changes to a hypertensive patient, such as ¢limination or moderation of
caffeine, alcohol and salt, and more exercise. The physigian should also follow up on
the patient every two weeks to two months, or more often depending on the
condition’s severity, and should order blood work and a yrinalysis to rule out organ
and kidney damage caused by the hypertension.

92. Dr. Barke also found an extreme departure from the standard oftarewith
respect to Respondent’s chart which he found “at best ingomplete and at worst
potentially dangerous.” For example, the note for February 19, 1999 shows no
documentation of vital signs except for the blood pressute, no pertinent positive or
negative findings, no patient weight, no discussion of thg history of symptoms of high
blood pressure such as headaches, blurred vision, dizzingss or nausea, no discussion
regarding non-drug treatment and life-style changes, no discussion of treatment
options other than marijuana, no discussion of the amount and frequency of marijuana
use or its side effects, and no follow-up plan. Thers was|also no documented attempt
to obtain the patient’s medical records from other health |care providers. Dr. Barke’s
criticisms were similar for the note on March 2, 2000.

93. Respondent's care and treatment of patient S{N. constituted gross
negligence, repeated negligent acts and incompetence.

1l
i
i
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Other Patients

94, Respondent offered the testimony of three of hjs. patients, all of whom
testified to his caring and dedication, and to the benefits they had derived from the
medicinal cannabis Respondent had approved for treatment of their respective serious
conditions,'! ‘

95. The first patient was formerly addicted to the morphene she took to.
control the pain of sickle cell anemia. Respondent taught jher to hang upside-down to
clear her lungs instead of going to the emergency room for an IV. The medicinal
cannabis he recommended for her not only eased her pain, it als reversed the effects
of the disease.'” :

96. The second patient met Respondent when he geco ended medicinal
cannabis for her husband after he suffered two myovardial infarctions. He continued
to be followed by a cardiologist at the same time. The witness became Respondent’s
patient after she developed severe osteoporosis, cystitis apd degenerative disk disease,
She had treated at Loma Linda without relief. Her body vas not accepting calcium,
and she was in great pain. Respondent recommended hydrochloric acid, which she
obtained at a health food store, and a QRS machine. Bot the hydrochloric acid and
the QRS machine greatly helped her condition. She claims to be almost free of
osteoporosis now and her vision has improved to the point that she wears only reading
glasses instead of the trifoeatspreviously prescribed for her. She believes she has
almost completely overcome her cystitis. Respondent also gave her a

recommendation for medical marijuana. She does not smoke it, but does make .
marijuana cookies which she eats at night if she is in extreme pain. She considers
Respondent “more than a doctor.” He has telephoned when he has found new ways to

help her husband’s cardiac condition even though her husband is still followed by his
cardiologist.

1
/1
I
1
I

1t Respondent was prepared to offer additional patients to testify on his behalf but was lixnited to three by

+ . No medical evidence was offered to show that the effe ‘
medicinal cannabis, That finding is based solely on the lay witness’s testimony. : . L+
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hes. He had treated with a
D94, but the chiropractor

h licensed physician,
cannabis was ineffective.

=r of recommendation for
bwing year for another letter,
no longer writing

cted Respondent who told

97. The third patient suffers from migraine headag
chiropractor following a serious automobile accident in 1
was unable to recommend marijuana because he was not
Treatment by two physicians who did not offer medicinal
The patient went to a third physician who gave him a letts
medical marijuana, but when the patient returned the follq
the physician told him he was being investigated and was
recommendation letters for medical marijuana. He conta
him to come to the office and to bring his medical records with him. The patient
brought only his chiropractic records because he was uncomfortable with the others.
He and Respondent discussed various treatment options, _:End Respondent then gave

him a letter of recommendation for medical marijuana. The patient then brought 20-
25 sick patients to Respondent. Respondent told him to have the new patients bring
their medical records with them.

The Fictitious Name

98. On February 15, 2002, Board investigators visited Respondent’s medical

office. The office directories on the first and second flog
Respondent’s office was located indicated the name, “Cé¢
next to Respondent’s suite number. That fictitious name

Respondent’s business cards. Respondent had previous]]

the fictitious name, “Natural Medicine Centeri—sae= |

99. Respondent has never held a fictitious name
Natural Healing” or “Natural Medicine Center.”

100. Respondent used his own name in conjunctj
Healing” on his office door, the building directories and
not use the fictitious name in any other manner such as d
considered the fictitious name “just kind of a nickname”

The Costs

101. Pursuant to Business and Frofessions Code s
counsel requested that Respondent be ordered to pay to th
costs of investigation and prosecution of the case. The co
investigative services, $11,469.53 for expert witness fees,
General’s fees. Those costs are deemed just and reasonab

i
ML

s
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r of the building in which
nter for Natural Healing”

was also printed on

y identified his practice by

bermit for either “Center for

on with “Center for Natural
on his business cards. He did
n a bank account. He
(Respondent’s words).

ection-125.3, Complainant's
e Board $65,940.57 for its
zts consist of $9,132.04 for

and $45,339.00 in Attorney

le.
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LEGAL CONCLUSIONS

1. Cause exists to revoke or suspend Respondent’

Business and Professions Code section 2234(b), for gross

Findings 8 through 11, 25, 26, and 33 through 93.

2. Cause exists to revoke or suspend Respondent’

E certificate, pursuant to
negligence, as set forth in

s certificate, pursuant to

Business and Professions Code section 2234(c), for repeated neghgent acts, as set.

forth in Findings 8 through 11, 25, 26, and 33 through 93.

3. Cause exists to revoke or suspend Respondent
Business and Professions Code section 2234(d), for inco
Findings 8 through 11, 25, 26 and 33 through 93.

4. Cause exists to revoke or suspend Respondent
Business and Professions Code section 2242(a), in conj
furnishing dangerous drugs without a good faith exami
8 through 11, 25, 26, and 33 through 93.

" 5. Cause exists to revoke or suspend Respondent

Business and Professions Code sections 2234(e) and 226
representations, as set forth in Findings 54 and 56.

6. Cause exists to revoke or suspend Respondent

Business and Professions Code section 2264(a), in conjy
for aiding and abetting the unlicensed practice of medici
- through 11, and 34 through 45.

7. Cause exists to revoke or suspend Respondent

Business and Professions Code section 2266, for failure
accurate records, as set forth in Findings 8 through 11, 2

8. Cause exists to revoke or suspend Respondent' !
Business and Professinns Code section2272, for Respondent’s fatlure touse his owny v an
egarding the practice of

name or an approved fictitious name in advertisements v
medicine, as set forth in Findings 98 through 100,

. 9. Cause exists to order Respondent to pay the ¢
and Professions Code section 125.3, as set forth in Findi

i
"

e

s certificate, pursuant to
mpetence, as set forth in

s certificate, pursuant to
ction with section 2238, for

:Eion, as set forth in Findings

s certificate, pursuant to
1, for dishonesty and false

s certificate, pursuant to
nction with section 2234(a),

ne, as set forth in Findings 8

s certificate, pursuant to

to maintain adequate and
5, 26, and 33 through 93.

s certificate, pursuant to

psts claimed under Business -
ng 101.

"""""""
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The standard of proof to be used in these proceedings is “clear and convincing.”
(Ettinger v. Board of Medical Quali surance (1982) 135 Cal.App.3d 853, 856, 185
- Cal.Rptr. 601.) This mezns the burden rests on Complainant to establish the charging
allegations by proof that is clear, explicit and unequivocal-rso clear as to leave no
substantial doubt and sufficiently strong to command the unhesitating assent of every
reasonable mind. (Inre Marriage of Weaver (1990) 224 Cpal.App.3d 478.) Complainant
sustained his burden of proof by clear and convincing evidence to a reasonable certainty.

In his Second Amended Accusation, Complainan{ does not question or
criticize, and this Proposed Decision does not address, the curative and/or palliative
" value of medicinal cannabis. The parameters of this Proposed Decision are defined
by the causes for discipline alleged in the S8econd Amended Accusation, and not on
the propriety of medicinal cannabis as a medical treatment. In discussing the role of
physicians under Health and Safety Code section 11362.5, the court in Conant v.
Walters (2002) 309 F.3d 629, stated:

“{D]octors are performing their normal function s doctors and, in so
doing, are determining who is exempt from punighment under state
law. If a doctor abuses this privilege by recommending marijuana
without examining the patient, without conducting tests, without
considering the patient’s medical history or without otherwise
following standard medical procedures, he will riin afoul of state as
wetts-federst law. But doctors who recommend medical marijuana to
patients after complying with accepted medical procedures are not
acting as drug dealers; they are acting in their professional role in
conformity with the standards of the state where they are licensed to
practice medicine.”
(Id. ar 647.)

The Stﬁngard of Care

In Flowers v. Torrance Memorial Hos
992, 998, 35 Cal Rptr.2d 685, the court stated:

ital Medital Center (1994) 8 Cal.4™

“[Tthe standard for professionals is articulated in terms of exercising . -
‘the knowledge, skill and care ordinarily possesged and employed by
members of the profession in good standing . . ."|(Citation). For

- example, the law ““demands only that a physician or surgeon have the
degree of learning and skill ordinarily possessed| by practitioners of the
medical profession in the same locality and that he [or she] exercise:
ordinary care in applying such learning and skill to the treatment of
[the] patient.” [Citation.]® (Citation, italics added.)”

m
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- record a diagnosis and notes supporting the diagnosis.

consultant

L

Health and Safety Code section 11362.5 permits gn individual to obtain a letter
of recommendation for medical marijuana from any physician licensed in California,
without limitation as to the physician’s qualifications, skill, education, training or
experience. Therefore, in this case, the standard of care must be that in the local
medical community, rather than that of a small sub-set of practitioners who limit their

practices, in whole or in part, to a finite medical treatment.

It is true that certain medical sﬁb-specialties exist|and that the practitioners

~ within those sub-specialties are held to a standard of carg specific to their particular

area, rather than to one of a larger, encompassing specialty. The purpose for that
limitation relates to the degree of special education, traifing and experience necessary
for a physician to work competently (i.e., not negligently) within his/her sub- -
specialty. Although any licensed physician in this State may practice in a limited,
highly specialized area, that physician requires a great degree of training and
experience in order to develop the knowledge and skill necessary to competently
render care and treatment within that sub-specialty.

Those requisites do not exist for the approximately twelve physicians in
California (described by Respondent’s expert, Dr. Mikutiya, as members of the
California Cannabis Research Medical Group) who limit their practices to writing
letters of recommendation for medical marijuana. No special education, training or
experience is necessary to write recommendation letters [for medical marijuana. On
the contrary, medical cannabis consultants seek to severgly limit ThE medical model in
their practices by viewing themselves as consultants only who need not examine
patients, perform tests, diagnose, offer alternative treatment or exercise any special
expertise. As Respondent’s expert testified, to meet mirimal practice standards, the
medical cannabis consultants need only record the patient’s identifying data and
hat is a far different standard
from physicians whose practice is limited to other narrow specialty areas such as
pediatric neurologists, radiation oncologists, or surgeong who limit their practices to
surgery of the spine or hand. Therefore, the-area-of practice occupied by medical
cannabis consultants should not be deemed to constitute|a sub-specialty with its own
standard of care.

The deseriptions of a medical cannabis consulitan by Respondent and Dr.

Mikuriya sound similar to that of a surgical consultant. Neither consultant is

considered a patient’s primary physician, and the patienf sees the consultant for a
limited and specified purpose. However, it does not take an expert witness to
establish that a surgeon who relies solely on the patient’s word for a diagnosis and
proper treatment would fall below the standard of care. [Yet, this is exactly what
Respondent and his expert contend is proper conduct fot the medical cannabis
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Something more is required for the medical cannahjis consultant to perform
his/her duties within the standard of care. In fact, the analogy to the surgical
consultant demonstrates a potentiaily greater duty for the edical cannabis consultant
to perform an adequate workup before recommending marijuana than the surgical
consultant who determines if the patient requires surgery.| The potential surgical
patient comes to the surgeon as a referral from another phiysician who seeks a consult
from a physician with greater expertise, skill and experienee in surgical matters. The
referring physician has already worked up the patient, taken a history, performed a
physical examination, ordered appropriate tests, and has rendered at least a tentative
diagnosis. The surgical consuitant generally has received and reviewed the patient’s
medical records. In contrast, many patients seeking medical marijuana self-refer and
are not under the care of another physician who may havg suggested that medical
marijuana might be beneficial, and referred them to the mjedical cannabis consultant.
As Respondent demonstrated with respect to several of tHe individuals involved in
this case, a review of medical records is not a pre-requisite to a recommendation for
medical marijuana. Therefore, unless a proper work-up is performed before making
the medical marijuana recommendation, a serious conditjon could be missed with
potentially catastrophic results.

As stated above, the evidence established that thejproper standard of care for a

physician who recommends medicinal cannabis for a new patient is that of a family
practitioner. Specifically, the physician must take a detajled history and perform a

physical examination and review of systems. If indicated, laboratory and/or other — weemeesme—

diagnostic tests should be performed and prior medical records. should be obtained.
The risks and benefits of a proposed treatment should be| discussed, as should .

alternative treatments, and a follow-up plan should be ddveloped." Although some of

the above may be forgone depending on the context of the patient’s condition and the

physician-patient relationship, performance of the above remains the standard of care

for even the most benign conditions."* :
N/

/1!

1l

13 A follow-up plan is particularly important in the case of medical marijuana recommendations since the
written recommendations remain valid for a full year. Although there|are no reported deaths from

marijuana overdose, other adverse effeets such as.anxiety, lethargy an dependence have been documented.

In addition, follow-up should be performed to ensure that the marijuana ia having the intended
curative/palliative effect. ' .

“ Far example, Dr. Barke testified that, even for 2 new patient who cqmplains of symptoms consistent with

~ the common cold, the physician must take a past medical history, inclpding a history of high blood pressure

" and diabetes in order to'avoid recommending an improper over-the-cqunter medication. -He/she must then
¢ - perform a limited examination t6 fille out a more serious disorder and establish normal findings.
‘Depending on the circumstances; a follow-up appointment may or may not be necessary. - '
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‘ Dr. Mikuriya testified that the standard of care should be that espoused by his
organization, the California Cannabis Research Medical Group (i.e., the taking of the
patient’s identifying data, a recordation of a diagnosis and|the charting of notes to
support the diagnosis). Factual Findings Nos. 9 through 20, above, are considered in
determining the merits of his position. His position is rejaeted for the reasons set
 forth in Factual Findings Nos. 25 and 26. :

" The standard of care has never been that endorsed py Respondent. (His.own
expert admitted that a diagnosis could be missed under that purported standard of care
and that the extent of that risk will not be known for another 20 years.) To the extent
that Respondent was arguing as to what the standard of cdre should be, as opposed to
what the standard of care actually was at the relevant timgs, Dr. Mikuriya’s testimony
constituted improper expert opinion. In N.N.V. v, Ameritan Assn. of Blood Banks
(1999) 75 Cal.App.4™ 1358, 1385, 89 Cal.Rptr.2d 885; the Court stated:

“Under existing law, testimony, including expert festimony, is not
‘admissible to show the standard of care should haye been different; an
expert is not permitted to ‘“second-guess an entir profession™ as to
what the standard of care should have been. (Spapn v. Irwin Memorial
Blood Centers (1995) 34 Cal.App.4™ 644, 655 [4Q Cal.Rptr.2d 360].)"

Gross Negligence and Repeated Negligent Acts

Respondent committed extreme departures from the standard of care, both in
his treatment of Kim Wilson and in making recommendations for medical marijuana.
He performed less in the way of history, examination an charting than even his own
expert performs in his practice. In several cases, Responydent did not perform any
physical examination at all. In some, the physical exami ation was limited to only a
blood pressure reading. In several cases, his histories were limited to the patients’
explanations of why they desired recommendations for medical marijuana. Many of
those explanations were insufficient to justify the recommendation. For example, in
Chaney’s case, Respondent never made any diagnosis of a serious medical condition
that could be treated with medicinal cannabis. He only greated a prediction of what
might ocour in the event of a specific condition precedent (i.e., that Chaney mdight .., -,

- become depressed if he did not have marijuana). Some of the paiients filled out
health history questionnaires. At least two did not (Wilgon and Johnson).

1
"
1
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Health and Safety Code section 11362.5 neither expressly nor impliedly
suspends the standard of care for a physician making a recommendation for medicinal
cannabis. The statute sets forth the criteria which must be| met before the
recommendation may be made. Specifically, in order for a recommending physician
to avoid punishment or the denial of a right or privilege, he/she must have made the
recomnmendation for medical marijuana “for medical purppses” (Health and Safety
Code section 11362.5(¢).) The medical purposes are set rth inHealth and Safety
Code section 11362.5(b)(1)(A) which mandates that the patient must be a “seriously
il Californian, and the recommending physician must have “determined that the
person’s health would benefit from the use of marijuana ih the treatment of cancer,
anorexia, AIDS, chroni¢ pain, spasticity, glaucoma, arthritis, migraine, or any other
iliness for which marijuana provides relief.” Section 11362.5(b)(2) provides that
nothing in the statute is to be “construed to supersede legjslation prohibiting persons
from engaging in conduct that endangers others, nor to cc ndone the diversion of
marijuana for nonmedical purposes.”

The term “seriously ill,” as used in the statute is npt specifically defined except
by example. These examples evince a legislative intent that medical marijuana is to
be recommended not for any condition for which marijuana might provide some
relief, but rather for conditions that cause substantial pair}, disability, impairment,
handicap, and the like. The expression “any other illnesg for which marijuana
provides relief” means “serious illness” by the use of that term earlier in the same
subdivision and as evidenced by the list of major nretfeapesmditions used as
examples.
i
i
i
1/

1
1
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Since Health and Safety Code section 11362.5 was originally passed as an
 initiative, and because its language did not so permit, it could not be amended by
statute [Cal. Const., Art. I, sec. 10(¢)]. Therefore, in order to clarify, rather than
amend the statute, the Legislature passed $B 420 which hecame codified as Health
and Safety Code section 11362.7 in 2003." Subdmslon (h) of Health and Safety
Code section 11362.7 states: - . ‘

“(h) *Serious medical condition’ means all of the following medical
conditions:

(1) Acquired immune deficiency syndrome (AIDS).
(2) Anorexia.

(3) Arthritis.

(4) Cachexia.

(5) Cancer.

(6) Chronic pain.
(7) Glaucoma.
(8) Migraine.

(9) Persistent muscle spasms, including, bjit not limited to,
spasms associated with multiple sclerosis.
(10) Seizures, including, but not limited td, seizures associated
with epilepsy. ‘ ‘

e —— (11) Severe nausea. o . T

(12) Any other chronic or persistent medi¢al symptom that
either:

(A) Substantially limits the ability L)f the person
to conduct one or more major life activitigs as defined in
the Americans with Disabilities Act of 1990 (Public Law
101-336).

(B) If not alleviated, may cause setious harm to
the patient’s safety or physical or mental health,”

it

7
¥/

78

I

18 Given the date of its passage Health and Safety Codc scctmn 1 136 ) 7 'is not used as 'gfdunds for.
- discipline against Respondent.Rather, it is referenced for the purpos& of fl.u'ther demnnstratmg the original
legislative intent behind Hv.;a.lth and Safety Code section 11362.5. S L Lo
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With the possible exception of some of the patient§ who testified on his behalf,
Respondent made no attempt to determine whether any o the undercover operatives
or patients who sought recommendations for medical marjjuana met the statutory
criterion of being “seriously ill,” and indeed, in several cages, it was very obvious that
they did not. Respondent himself admitted to being reluctant to provide the
recommendation in some of the cases, but did so anyway without taking any
additional steps to ensure that the patients were proper candidates for medical
* marijuana and that marijuana was a medically indicated treatment for them: By -
failing to determine the propriety of medicinal cannabis as an indicated medical
treatment for each individual patient through proper history, examination and tests,
Respondent deviated from the standard of care in the marner consistent with Dr.
Barke’s testimony.

Health and Safety Code section 11362.5 permits the legal use of medical
marijuana if it has been recommended by a physician, and if the other criteria
referenced above have been met. In People v. Jones (2003) 112 Cal.App.4™ 341, 347,
the court discussed and distinguished the terms “recommpndation” and “approval” in
the context of section 11362.5. The court stated:

“In People v. Trippet (1997) 56 Cal.App.4™ 1532, 1548 [66 Cal.Rptr.2d
5591, the court concluded the words ‘recommendation’ and ‘approval’
‘mean something slightly different, and ... “approyal” connotes a less
formal aTrramrarecommendation.”” We agree the two terms have
different meanings, but the difference is not simply a matter of the
degree of formality. To ‘recommend’ something is ‘to present [it] as
worthy of acceptance or trial.” (Merriam-Webster's Collegiate Dict.
(10th ed. 2001} p. 974.) To ‘approve’ somethinglis to ‘express a .
favorable opinion of” it. (Jd. at p. 57.) The word ‘fecommendation,” as
used in the Compassionate Use Act, suggests the physician has raised
the issue of marijuana use and presented it to the patient as a treatment
that would benefit the patient's health by providirlg relief from an
illness. The word ‘approval,’ on the other hand, spggests the patient has
raised the issue of marijuana use, and the physician has expressed a .

- tmvorable.opinion of marijuana use as atreatrnery for:the patient. Thus; oo o0y e

& physician could approve of a patient's suggested use of marijuana
without ever recommending its use.” '
(Emphasis in text.)

.
1/
o
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In the instant case, each undercover operative, P

atient T.A., and Patient S.N.

came to Respondent seeking a recommendation for medical marijuana. In each of
those cases, Respondent issued the letter based on his app oval rather than his
recommendation, In so doing, he disregarded his duty as p physician to diagnose and
treat on the basis of a proper history, examination and review of systems, and

. essentially placed the decisions. of diagnosis and treatm

ent in the hands of his. patients.

By failing to properly diagnose and treat, Respondent was unable to rule out
conditions more serious than those reported by his.patients, and accordingly

potentially placed his patients at great risk.

Respondent also fell below the standard of care

in|a number of other ways as

well (i.e., by failing to medically address patients’ complaints that were not treatable
with marijuana, by failing to establish and follow a plan for patient follow-up, etc.)

The extent of the acts and omissions constituting gross

n¢gligence and repeated

negligent acts are set forth in the Factual Findings, above, and need not be repeated

here.
1/
1
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Incompetence

“The technical term “incompetency’ is a relative ong generally used in a
variety of factual contexts to indicate an absence ofjqualification, ability
or fitness to perform a prescribed duty or function. (Citations.) It is
commonly defined to m.ean a general lack of present ability to perform a
given duty as distinguished from inability to perf sch duty as a result
of mere neglect or omission. (Footnote omitted.) Such an interpretation
is totally consistent with the declared iegislative objective of public
protection by requiring a minimum standard of professional conduct on
the part of those licensed to engage in regulated activities. (Citation.) ...
the terms negligence and incompetency are not synpnymous; a licensee
may be competent or capable of performing a given duty but negligent in
performing that duty. This furidamental conceptual distinction has long
been recognized in California law (Citations) and in other jurisdictions
(Citations.) In defining a similar operative term in the context of an
employer’s liability for injury caused by an ‘incompetent’ employee, our
state Supreme Court has emphasized that basic distinction in explaining
that ‘Incompetency connotes the converse of reliabjility . . ." (Citation) and
that *a single act of negligence . . . may be attributable to remissness in
discharging known duties, rather than . . . incompefency respecting the
proper performance.” (Citation.) The Legislature has consistently
acknowledged that basic distinction in enacting and amending a number
of regulatory statutes authorizing sanctions for either incompetence or
negligence (Footnote omiited.) Thusly, to construg the one as merely
synonymous with the other is inconsistent with geperal principles of
construction requiring that meaning and effect be accorded to all of the
statutory parts and that an interpretation of a statut be avoided which -
renders some of its words surplus. (Citations.)”
Pollak v. Kinder (1978) 85 Cal.App.3d 833, 837-

38, 149 Cal.Rpir. 787.

Tn addition to deviating from the standard of carg as set forth above,
Respondent demonstrated a lack of competence in failing to understand the necessity
of taking a properhistary, condioting 2 physical exami

‘patient’s history, subjective findings, objective findings| assessment, treatment plan,.
follow-up and the like. Respondent is neither board certified nor board eligible for
any recognized medical specialty board. In fact, he has|little medical education:
beyond medical school and approximately 1% years in a psychiatric residency
program he failed to complete in approximately 1977, He testified that he did not
finish his psychiatric residency because he felt his instryctors were “going in the . .
wrong direction” and that he was not interested in what they were teaching. He
further testified that he wanted to get to the root of a patient’s problem and actually
heal instead of only treating symptoms. "Yet, by limiting his practice almost - ‘
exclusively. £ writing récommendation letfers for medigal marijuaria, his practice is

concomitantly llmltedtothe treatment of symptoms without healing the patient.

ration, correetiy ehatinga.w. o

39




Respondent also testified that he gave letters of recommendation for medical
marijuana to some of the undercover operatives, despite their claims that they were
not suffering from any major medical conditions, because|he believed they might

have been in denial. Respondent failed to recognize that patients coming to him
seeking marijuana for a medlcal reason would be motivated to emphasize, rather than
deny, their symptoms. : ' :

Additional trammg is necessary in order to in¢reas
competence.

Respondent’s level of

Respondent’s Arguments Regarding Negligence and Incompetence

Respondent argued that, because the undercover operatives were not sick,
‘Respondent could not have been negligent or mcornpeten in treating them by giving
them a letter of recommendation for medical marijuana. He is incorrect. It is the fact
that he failed to determine that they were not sick that estpblishes the causes for
d13c1p11ne

Respondent also argued that he should not be subject to discipline for gross
negligence or repeated negligent acts because a “differenge of opinion™ exists
between the parties as to which standard of care applies tp his practice. He is
incorrect in that regard as well. It is axiomatic that virtuglly every disputed “standard
of care case” involves a difference GTOpiMTtreither as to|the applicable standard of
care, or whether the respondent deviated from the standayd of care, or both. The
standard of care in this case was proven by clear and conyincing evidence to a
reasonable certainty. The fact that Respondent has a diffgrent opinion with respect to
the standard makes him no less culpable under Business and Professions Code section
2234, subdivisions (b) and (c). E

The Applicability of Bug iness and Professions Code section? 2242

Respondent argues that the fourth Cause for Discipline for prescribing
dangerous drugs without a good faith examination must fail because he neither
+ préscribed; dispensed nos fumishod medicingl cannabis tp any patispteerundereows
~ operatives, but rather simply issued recermn&ndattons for its use. That argument is
rej ected | '

Business and Professions Code section 2242 states in rélevaﬂt part:
“(a) Prescrlbmg, dispensing, or furmshmg dangerous di*ugs as defined
in Section 4022 without a good faith prior examination and medical
indication therefore, constitutes unprofessional cgnduct.”

Ve
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follows:

such as marijuana., (Health and S8afety Code section 111

i

I

bz certified nurse-midwife of a physiciz

In order to establish a cause for discipline pursuant to Business and
Professions Code section 2242, Complainant had to prove that Respondent
prescribed, dispensed or furnished medicinal cannabis to one or more individuals
without first conducting a good faith examination.'® Marfjuana (specifically,
Tetrahydrocannabinoid) is defined as a Schedule I controlled substance in Health and
Safaty Code section 11054 and 21 USC 812. The federal|statute defines a Schedule L
drug as follows: :

.%(A) The drug or other substance has a high potential for abuse. |

(B) The drug or other substance has no currently ccepted medical use

in treatment in the United States.

(C) There is a lack of accepted safety for use of th

substance under medical supervision.”

drug or other

Business and Professions Code section 4022 defirjes “dangerous drug” as

“‘Dangerous drug’ . . . means any drug . . . unsafe

includes the following:

for self-use . .. and

(a) Any drug that bears the legend: ‘Caution: federal law prohibits
dispensing without prescription,” ‘Rx only,” or words of similar import.

* %k K

(c) Any other drug . . . that by federal or state law| can be lawfully
dispensed only on prescription or furnished pursuant to Section 4006.”

Business and Professions Code section 4060 statgs in pertinent part:

“No person shall possess any controlled substanc
furnished to a person upon the prescription of a p

e, except that
hysician, dentist,

podiatrist, or veterinarian, or furnished pursuant to a drug order issued

‘ rreassist
Section 3502.1.” g '

A physician is not permitted to prescribe a Schedule I controﬂed substance

'® Respondent’s prescription for Ambieﬁ which he wrote for Kim Wil

40

64.)

on is diseussed later in this section. ., -

41

ANLPUISTAERE S oo i el

i, LRI




Business and Professions Code section 4022 presents a two-pronged test to .
establish whether a drug should be deemed “dangerous™: | (1) It must be dangerous for
self-use and (2) it may not be dispensed except by prescri tion. Marijuana satisfies
those criteria. The first prong of the test is satisfied by the definition of a Schedule I
drug in 21 USC 812. The second prong is satisfied pursuant to Business and
Professions Code section 4060 and Health and Safety Cogle section 11164, Therefore,
for Respondent to be subject to discipline pursuant to Business and Professions Code
section 2242, he must have either prescribed, dispensed or furnished marijuana.

Prescribe
Business and Professions Code section 4040 states:

“(a) ‘Prescription® means an oral, written, or electronic transmission
order that is both of the following:*

(1) Given individually for the person or persons fpr whom ordered that
includes all of the following:

(A) The name or names and address of the patient or patients.

(B) The name and quantity of the drug or device preescribed and the
directions for use. —————— ‘

(C) The date of issue.

(D) Either rubber stamped, typed, or printed by hand or typeset, the
name, address, and telephone number of the presgriber, his or her
license classification, and his or her federal registry number, if a
controlled substance is prescribed. '

(E) A legible, clear notice of the condition for which the drug is being
prescrlbcd if requested by the patient or patlents.

(F) Ifin wrmng, mgned by the prescmber lssumg' the order, or the:
certified nurse-midwife, nurse practitioner, or physician assistant who
issues a drug order pursuant to Section 2746.51,[2836.1, or 3502.1.

(2) Issued by a physician, dentist, optometrist, ppdiatrist, or
veterinarian or, if a drug order is issued pursuant to Section 2746.51,
2836.1, or 3502.1, by a certified nurse-midwife, [nurse practitioner, or
physician assistant licensed in this state. -

L
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_podiatrist, or veterinarian, or by a certified nurse

(b) Notwithstanding subdivision (a), a written order of the prescriber
for a dangerous drug, except for any Schedule II controlled substance,
that contains at least the name and signature of the prescriber, the name
and address of the patient in a manner consistent
subdivision (b) of Section 11164 of the Health and Safety Code, the
name and quantity of the drug prescribed, directions for use, and the
date of issue may be treated as & prescription-by-the-dispensing
pharmacist as Jong as any additional information required by

~ subdijvision (a) is readily retrievable in the pharmacy. ‘In the event of a

conflict between this subdivision and Section 11164 of the Health and
Safety Code, Section 11164 of the Health and Safgty Code shall
prevail. '

(¢) ‘Electronic transmission prescription’ includeg both image and data
prescriptions. ‘Electronic image transmission pregeription’ means any
prescription order for which a facsimile of the order is received by a
pharmacy from a licensed prescriber. ‘Electronic|data transmission
prescription’ means any prescription order, other than an electronic
image transmission prescription, that is electronically transmitted from
a licensed prescriber to a pharmacy.”

Dispense

Business and Professions Code section 4024 statgs:

“(a) Except as provided in subdivision (b), ‘dispepse’ means the
furnishing of drugs or devices upon a prescription from a physician,
dentist, optometrist, podiatrist, veterinarian, or upon an order to furnish
drugs or transmit a prescription from a certified nurse midwife, nurse
practitioner, physician assistant, or pharmacist acfing within the scope
of his or her practice. '

{b) ‘Dispense’ also means and refers to the furnighing of drugs or
LeGevices diesity o a patient by a plyysiciany denliphy oplomaetristy s i < Sk

idwife, nurse
practitioner, or physician assistant acting within the scope of his or her
practice.” ‘
Furnish
Business and Professions Code section 4026 statgs:

“’Furnish’ means to supply by any means, by sale or otherwise.”
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Although Business and Professions Code sections|4022, 4024, 4026, 4040 and
4060 are part of the Pharmacy Law (Business and Profesgions Code sections 4000 ef
seq), those statutes and Business and Professions Code sdction 2242 are laws pari
materia."’ Thus, they are appropriately used to resolve the issue in question.

" The definitions of “prescription,” as set forth in Buisiness and Professions -
Code section 4040 and “dispense,” as set forth in Businegs and Professions Code
section 4024, amply demonstrate that Respondent neither prescribed nor dispensed
medicinal cannabis to any patient or undercover operative involved in this case.

The same cannot be said for Respondent’s “furnishing” medical marijuana.
Marijuana is an illegal drug. As a Schedule I controlled gubstance it cannot be
obtained even through a physician’s prescription. The only method by which an
individual may legally obtain marijuana is via a recommendation by a physician upon
his/her satisfaction that the requisites of Health and Safety Code section 11362.5 are
met. Since it is the physician, and only the physician, who may make the
recommendation, he/she is the sole vehicle through which marijuana may be legally
supplied 1o a patient, and the physician’s letter of recomrhendation setves a purpose
analogous to his/her prescription for a Schedule II, IIT or[IV drug. As with a
prescription, the letter of recommendation for medicinal pannabis connotes more than
a mere approval. It represents the physician’s endorsement of medical marijuana as a
medically indicated treatment for the patient’s condition, (People v. Jones supra,
(20037 TTZ TN App.4™ 341, 347.)

Even if the requisites of Business and Professiong Code section 2242 had hot

been met with respect to Respondent’s recommendation letters for medical marijuana,

Respondent certainly failed to comply with the statute in| connection with the
prescription for Ambien he wrote for Kim Wilson. Respondent was not justified in
relying on the word of an unlicensed non-physician, trained in psychology and
employed to perform nutritional consultations and on a Hrief conversation with the
patient, without a good faith examination or even the creation of a medical record, to
write that prescription. ‘

li
T
e
i

i

7 1n fact, Business and Professions Cude sectian 2242(&) spemﬁcally ualls for one of its terms (“dangerous
- drugs”) to carry the definition set forth in section 4022. R o e
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Dishonesty and False Representations

In his S8econd Amended Accusation, Complainan{ alleges that Respondent
“had been dishonest and made false representations in writing about his care and
- treatment of several patients.” (Second Amended Accusation, page 18; lines 25-26.) . -
- Those false representations were contained in the letter Respondent wrote
recommending medical marijuana for Danny Chaney, which states in part:

“Danny Chaney is under my medical care. He reports to me that using
marijuana relieves his medical symptoms. I have|evaluated the medical
risks and benefits of cannabis use with him as a trgatment pursuant to
Health and Safety Code Section 11362.5...”

At the time he issued the letter of recommendation, Respondent was aware
that Chaney was not suffering from a serious illness that et the criteria set forth in -
Health and Safety Code section 11362.5. In fact, it was Respondent himself who
suggested a diagnosis of depression to Chaney after Chamey specifically denied any
major medical problems. When Chaney denied depressipn, Respondent suggested the
possibility that Chaney might become depressed if he was deprived of marijuana.
Thus, Respondent issued the letter of recommendation without any diagnosis at all,
but only the possibility of a diagnosis if some future event occurred.

Business and Professions Code section 2264 states in relevant part:

“The employing, directly or indirectly, the aiding| or the abetting of any
unlicensed person . . . to engage in the practice ofjmedicine or any other
mode of treating the sick or afflicted which requires a license to
practice constitutes unprofessional conduct.”

Respondent could hardly have done more to aid apd abet Geoffrey Pfeifer in
the unlicensed practice of medicine. As stated above, Pfeifer was an unlicensed non-
physician, trained-in-psychology and employed to-perfort nutritional consuitations. .. . . e
- Respondent was well aware of Pfeifer’s training, qualifidations and clinical status.. ... -

-Yet, he knowingly permitted Pfeifer to maintain and use ja pad of his pre-signed - = - -
prescription forms, and he issued a prescription for an exicessive number of tablets to
. one of Pfeifer’s clients (Kim Wilson), whom Respondent had never previously met. . = ... 5, )
... Respondent wrote that prescription on the sole basis of Pfeifer’s word and a brief .
. interview with Wilson, without properly assessing whether the medicatior - .
. recommended and requested by Pfeifer was mechcally in| 1catezd and Wlthout
cstabhshmg a follow-up plan :

7
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The Failure to Maintain Adequate and Accurate Recard

Proper charting is an essential aspect of good medjcal practice in that it
constitutes a permanent record of the patient’s medical history, vital signs, medical
conditions, positive and negative findings, test results, diagnoses, treatment plans and -
‘treatments, prognoses, follow-up, etc. Those recordation are not only critically
important to a physician in his/her subsequent care and treatment of a patient, they
also provide a vital source of knowledge and understanding for subsequent treating
health care providers. Although patient records need not|be lengthy (unless necessary
to convey essential information), they must be thorough and complete. Dr. Barke
correctly reminded the court and the parties of the adage that if it was not chartecl it
was not done.

Respondent failed to create any kind of patient chart at all for at Jeast one of
the individuals involved in this case and failed to have at|least two fill out a patient
questionnaire that would remain a permanent part of their charts. His records with
respect to the other undercover operatives and patients were extremely limited and
incomplete. In at least one case (Patient S.N.), Dr. Barkg correctly pointed out that

Respondent’s record keeping was “at best incomplete angl at worst potentially
dangerous.”

The Fictitious Name Issue

Business and Professions Code section 2272 statgs:

“Any advertising of the practice of medicine in which the licensee fails
to use his or her own name or approved fictitious|name constitutes
unprofessional conduct.”

The statute is construed in the disjunctive. It callp for advertising to bear
gither the physician’s own name or an approved fictitious name. Complainant did not
offer any evidence or authority to show that anything m¢re than an approved fictitious
name or a physician’s own name is required. Respondent used two unapproved

. fictitious names~—Center for Natural Healing and Naturgl Medicine Center, He wag. o .. it
. credible in his testimony that he used his own name wherever the hame Center for . .. =

irectories and his business
Natural Medicine Center.

Natural Healing appeared (his office door, the building
cards). He offered no such tcstimony in connection wi

Complamant estabhshcd a prima facle case for d smplme to be imposed

v .pursuant to Business and Professions Code section 2272, Respondent bore the-burden BTN o

of proving an affirmative defense to that charge: (Evidence Code section 500:) He -
succeeded with respect to Center for Natural I-Iealmg e did not in connection with

mo
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Defenses and Mitigation

Immunpity

In ¢losing argument, Respondent requested the Administrative Law Judge to .-
consider the defenses of absolute and conditional immunjty. He based his request onr -
the language of Health and Safety Code section 11362.5(c) which states:

“Notwithstanding any other provision of law, no physician in this state
shall be punished, or denied any right or privilege, for having
recommended marijuana to a patient for medical purposes.”

As stated above, Respondent’s license is not subject to discipline because he
recommended marijuana to patients for medical purposes. It is subject to discipline
for a variety of reasons relating to the methods he followkd in arriving at his decisions
to make the recommendations. However, decisions as to the method, time, location,
etc. of performing an act to which one is entitled 10 an immunity privilege are
generally considered “within the scope of the privilege.”| (Scozzafava v. Lieh (1987)
190 Cal.App.3d 1575; Katsaris v. Cook (1986) 180 Cal.App.3d 256, 266-267.)

Immunity may be either absolute or conditional. Conduct performed under
absolute immunity is absolutely privileged against ¢ivil gction (Saroyan v. Burkett
(1962) 57 Cal.2d 706, 708.) Conditional immunity is not. In Katsaris, supra, the T —
Court stated:

“TU]nder a qualified privilege an actor may be liaple for conduct which
he undertakes with an improper motive. Likewis¢ a qualified privilege
may be lost if the actor engages in conduct outsidg the scope of the
privilege, thus ‘abusing” it.”
(Id. at 265.)

Health and Safety Code section 11362.5 requires p recommending physician to
ensure that the criteria for a recommendation for medicinal cannabis have been met, :
- specifically, that the cannabis is recommended for a serigusly ill Californizn, that its -+ . orwics
- -medical use is deemed appropriate, and that the patient’s|health would benefit fromits ' . . .
uge in the treatment of certain serious conditions.

‘Further, Health and Safety Code section 11362.5 Y2)states: . o 0 L e
“Nothing in this section shall be construed to supersede legislation.: . .. o/

. prohibiting persons from engaging in conduct that endangers others, - -
nor to condone the diversion of marijuana for nonmedical purposes.”

woo
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Health and Safety Code section 11362.5(b)(2) applies to all “persons” and
does not exclude physicians who may issue medical marijuana recommendation
letters. '

To the extent that physicians are required by the statute to ensure the -
satisfaction of certain criteria before recommending medical marijuana, and that they
are subject to the provisions of Health and Safety Code s¢ction 11362,5(b)(2), any
immunity granted pursuant to subdivision (¢) must be degmed a conditional
imimunity. It does not protect physicians from license discipline should they deviate
from the standard of care, act incompetently, or otherwis¢ violate provisions of the
Medical Practice Act in connection with making recommgndations for medical
marijuana, and their care and treatment of, and decision-making processes regarding,
patients for whom the recommendations are and are not made.

Entrapment

Respondent asserts that he was entrapped by the Undercover operatives and
that the entrapments stand as an affirmative defense in thjs action.

The use of undercover operations is an accepted and approved method of
ascertaining whether a licensee is guilty of such wrongdging that would subject .
his/her license to discipline.

“Where a physician is suspected of improperly prgscribing drugs,
investigation may be surreptitious and include undercover operatives
posing as ‘patients’ making false representations.] Bradley v. Medical
Board (1997) 56 Cal.App.4™ 445, 65 Cal . Rptr.2d |483.
11
1
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operation techniques that may be employed. Entrapment

proper defense in an administrative proceeding in Patty vi Board of

Examiners (1973) 9 Cal.3d 356, 107 Cal.Rptr. 473. In th
the Board of Medical Examiners sent female part-time inyestigators to a male
physician’s office secking prescriptions for drugs that were not medically indicated. -
The physician had no prior record, was not predisposed t¢ criminal conduct within his
practice. He had been extremely ill and was unable to exgreise sound judgment
around the time he issued the prescriptions. The Court explained the necessity for the
entrapment defense in administrative proceedings as follqws:

1
i
7
1
i

1/

m

. person into the commission of a crime in order to

However, the courts have set limits on the type and extent of the undercover

was first recognized as a
edical
t case, an investigator for

“In essence, the courts have concluded that recogyjition of the defense
of entrapment is crucial to the fair administration of justice. If this is

true for proceedings before trial courts, it is no les
before administrative agencies. ‘Sound public po

true for proceedings
icy’ and ‘good

morals’ (Citation) are incompatible with entrapmgnt of an innocent

revoke his

professional license as clearly as they are incompatible with entrapment
in order to obtain a criminal conviction. It is as ihpertant for the

agency, as for a court of law, to observe a ‘regard
(Id) The public’s concern with the fair administr
attaches equally to administrative as to judicial pr
agency, no less than the court, must “TOTOIEANE AN
standards’ (id ) for enforcement of the law; neithg
officers ‘to consummate illegal or unjust schemes

for its own dignity.’
ation of justice
pceedings. The

d apply proper

r should permit its
designed to foster

rather than prevent and detect crime.” (Id.) (Foothote omitted.) The

function of the enforcement officials is to investig
crime; to discover, not to promote, crime.

W ok ok

e D i s

b

rate, not instigate,
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“Further, to endow an administrative agency which already combines
investigatory and adjudicatory powers with the power of entrapment is
to invite the appearance and danger of abuse and discrimination. When
an administrative body invokes its authority to initiate inquiry, the
range of investigation is left largely within the dis¢retion of the agency.
(Citation.) The enormous power thus posited in sych an agency, as

well as the dangers for its abuse, has often been stressed by legal
writers. (Footnote omitted.) Abuse is realized when the power of
govemnment is ‘employed to promote rather than detect crime and to
bring about the downfall of those who, left to themselves, might well
have obeyed the law.’ (Citation.) And the availability of entrapment
tactics opens the possibility that an agency will discriminatorily select a
practitioner, seek out his human weaknesses, and by persuasion and
inducement condemn him for professional execution. (Footnote
omitted.) Such an abuse of governmental power provides the
unconventional practitioner with little protection from the *“likely
prejudices of a professional license body,”” (Citation.)

“*Moreover, the use of entrapment techniques canrjot be justified as
necessary to a regulatory agency’s fulfillment of its investigatory
function. The protection of society from criminalelements within a
trade or profession is not served by enticing into ¢riminal activity those
who have thus far avoided and abstained from wrongdoing. By barring
the use of entrapment in administrative proceedings we do not limit
legitimate investigation efforts; we only curtail activity which seeks to
induce the perpetration of a crime for the sake of punishment.”

(Id. at 364-366.) (Emphasis in text.)

In Wong v. State Bar (1975) 15 Cal.3d 528, 125 Jal.Rptr. 482, the Court ruled

that entrapment is not a defense if the undercover operatipn was conducted by
individuals not employed by the regulatory agency licensing the respondent. In
distinguishing Patty, supra, on that basis, the Court stated: :

- HIn Patty', ,  the éntrapment was cofimitted by the administrative- - -
agency’s own investigators, Hence that matter inyolves a situation : -
completely different from the one existing here, and language in Patty
clearly implies that we were there concerned with|deterring
enforcement excesses committed by the agency.” | - -

However, in Goldin v. Public Utilities Comimissian (1979) 23:Cal.3d 638, 153 ..+ -

:Cal Rptr. 802, the Court cited Patty with approval without distinguishing Wong, even
though the regulatory agency had not played a role in the alleged entrapment.

- S
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645, 655-656, 190 Cal.Rptr. 506, the Court explained the
whether the defense of entrapment may appropriately be
proceeding: :

In Douglass v. Board of Medical Quality Assurange (1983) 141 Cal.App.3d

conduct examined in light of the circumstances s

proper test for determining

raised in an administrative

-"“[Tlhe current California test focuses on the law gnforcement agent’s

ounding the

situation in question. (Citation.) The suspect’s predisposition to
commit the offense and his subjective intent are irrelevant. (Citation.)
Undercover operations and decoys are permissibl provided the police
agents do not resort to pressure or overbearing conduct ‘such as
badgering, cajoling, importuning, or other affirmative acts’ (Citation) to
induce the criminal act. If the police generate ordjnary criminal intent,

however, the agent’s conduct does not constitute g
An individual is presumed to resist the temptation

ntrapment. (Ibid)
to commit a crime

presented by the simple opportunity to act unlawfplly. (Ibid) Appeals
to friendship or sympathy, or representations or ejticements making the

act unusually attractive, are impermissible. (Ibid)

Pursuant to Wong, supra, Respondent’s entrapme

*

t defense cannot be

sustained because only one out of the five undercover opgrations involved a Board
investigator, To the extent that Respondent refers only td the undercover operations
involvimgreygeeses for medical marijuana, the entrapment| defense must surely fail
since the Board’s investigator was involved solely with the Pfeifer matter and had no

connection with any medical marijuana operations.

Regardless of whether Wong applies, the evidenc

did not demonstrate any

conduct on the part of any of the undercover operatives that would justify an
entrapment defense pursuant to the criteria in Douglass, s
undercover operatives engaged in conduct that could be construed as “pressure,”
“overbearing conduct,” “badgering,” “cajoling,” or “othet affirmative acts” to induce
the conduct that subjected Respondent’s license to discipline. Respondent argued that
undercover operative Chaney “importuned” him into providing a letter of |

o recommendation for-medical marijusna. The evidence d

i

m

"

- “Pressing solicitation; urgent request: application

Black’s Law Dictionary (6% ed., 1990) defines “inf

which is urged with troublesome frequency or pert

ra. None of the

iportunity” as follows:

for a claim or favor ..
inacity.” (p. 755.)

es not.supportthat claim. . . .



The Discipline

chance

Cause exists to discipline Respondent’s medical license. The remaining
question is the nature and extent of the discipline to be imposed.

Business and Professions Code section 2229 states

“(a) Protection of the public shall be the highest priority for the
Division of Medical Quality, the California Board pf Podiatric
Medicine, and administrative law judges of the Mddical Quality
Hearing Panel in exercising their disciplinary authority.

(b) In exercising his or her disciplinary authority an administrative law
judge of the Medical Quality Hearing Panel, the division, or the
California Board of Podiatric Medicine, shall, wherever possible, take
action that is calculated to aid in the rehabilitation|of the licensee, or
where, due to a lack of continuing education or other reasons,
restriction on scope of practice is indicated, to order restrictions as are

indicated by the evidence.

(¢) It is the intent of the Legislature that the divisi

hn, the California

Board of Podiatric Medicine, and the enforcement program shall seek

out those licensees who have demonstrated deficigncies in competefey™==""

and then take those actions as are indicated, with priority given to those
meéasures, including further education, restrictiong from practice, or

other means, that will remove those deficiencies.

Where rehabilitation

and protection are inconsistent, protection shall bg paramount.”

focused physical examinations.

In passing Prop 215, the people of California expi

Respondent admitted he made certain errors in his practice and, if given the
. will change his practice by upgrading his history

-essed their opinion that

taking and performing more

. marijuana has a specific place in the treziment of seriousmedical condiiions andthat "o e e

Californians suffering with such conditions should not be deprived of that treatment . . o

option. Physicians, such as Respondent, who are willing to write letters of

recommendation for medical marijuana, provide a valueql and valuable service to
. those who suffer.with conditions which marijuana benefits and who desireits. . ... - ...

palliative effects. To that extent, Respondent should be permitted to continue to. .

~deliver that servic

care,
Ka

i
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Respondent’s discipline is based not on the nature pf his practice, but on the
methods of his practice. Based on the evidence and the reasons set forth above,
revocation is not warranted. Pursuant to Business and Professions Code section 2229,
Respondent should be permitted to maintain his practice under a properly conditioned

probationary order designed to improve his competence and compliance with the
atandard of care. Such conditions must and shall include,|but not be limited to,
additional training and practice monitoring. '

ORDER
WHEREFORE, THE FOLLOWING ORDER ig hereby made:
Certificate No. G 32011, issued to Respondent, William 8. Eidelman, M.D., is

revoked. However, the revocation is stayed, and Respondent is placed on probation
for five (5) years upon the following terms and conditions. :

1. Within 15 days after the effective date of this decision, Respondent shall
provide the Division, or its designee, proof of service that Respondent has served a
true copy of this decision on the Chief of Staff or the Chigf Executive Officer at every
hospitat where privileges or membership are extended to Respondent or at any other
facility where Respondent engages in the practice of medjicine and on the Chief
Executive Officer at TVEFY IMSFance carrier where malpractice insurance coverage is
extended to Respondent,

This condition shall apply to any change(s) in hospitals, other facilities, or
insurance carriers.

2. Respondent shall obey all federal, state and logal laws, all rules governing
the practice of medicine in California and remain in full ¢compliance with any court
ordered criminal probation, payments, and other orders.

3. Respondent shall submit quarterly declarationg under penalty of perjury on
torms provided by-the Division, stating whether there Kag been-compliance with all' - -
the conditions of probation. Respondent shall submit quarterly declarations not later
than 10 calendar days afier the end of the preceding quarger. '

4. Respondent shall comply with the Division’s probation unit. Respondent
shall, at all times, keep the Division informed of Respondent’s business and residence
addresses. Changes of such addresses shall be immediatply communicated in writing
to the Division or its designee. Under no circumstances shall a post office box serve
as an address of record except as allowed by Busmess and Professions Code section
2021(b). : LY S
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Respondent shall not engage in the practice of meglicine in Respondent’s place
of residence. Respondent shall maintain a current and renewed California physician’s
and surgeon’s license.

- :Respondent shall immediately inform the Division or its designee, in writing,
. of travel to any areas outside the jurisdiction of California which lasts, or is ‘
contemplated to last, more than thirty (30) calendar days.

5. Respondent shall be available in person for intgrviews either at
Respondent’s place of business or at the probation unit office, with the Division or its
designee upon request at various intervals and either with or without prior notice
throughout the term of probation.

6. In the event Respondent should leave the Statd of California to reside or to
practice, Respondent shall notify the Division or its designee in writing 30 calendar
days prior to the dates of departure and return. Non-practice is defined as any period
of time exceeding thirty calendar days in which Respondent is not engaging in any
activities defined in sections 2051 and 20352 of the Busingss and Professions Code,

All time spent in an intensive training program outside the State of California
which has been approved by the Division or its designee |shall be considered as time
spent in the practice of medicine within the State. A Board-ordered suspension of
practice shall not be considered as &Period"BT non-practige. Periods of temporary or
permanent residence or practice outside California will rot apply to the reduction of
the probationary term. Periods of temporary or permanent residence or practice
outside California will relieve Respondent of the responsibility to comply with the
probationary terms and conditions with the exception of this condition and the
following terms and conditions of probation: Obey All ILaws; Probation Unit
Compliance; and Cost Recovery.

Respondent?s license shall be automatically canc
of temporary or permanent residence or practice outside
However Respondent’s license shall not be cancelled as

lled if Respondent’s periods
alifornia totals two years.
ong as Respondent is

. residing and. practicing medicine in another state of the [Inited States and is onactiveiv v v s |

probation with the medical licensing authority of that st
period shall begin on the date probation is completed or ferminated in that state.

I
"
i
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7. In the event Respondent resides in the State of

reason Respondent stops practicing medicine in Californ

the Division or its designee in writing within 30 calendar

non-practice and return to practice. Any period of non-
defined in this condition, will not apply to the reduction
does not relieve Respondent of the responsibility to ¢om
conditions of probation. Non-practice is defined as any |
thirty calendar days in which Respondent is not engaging
sections 2051 and 2052 of the Business and Professions

All time spent in an infensive training program w|
the Divigion or its designee shall be considered time spej
For purposes of this condition, non-practice due to a Bos
cornpliance with any other condition of probation, shall 1
non-practice.

Respondent’s license shall be automatically cancs
California and for a total of two years, fails to engage in
activities described in Business and Professions Code se

8. Within 90 calendar days from the effective daf
period agreed to by the Division or its designee, Respong
Division the amount of $65,940.57 for its investigative af
filing of bankruptcy or period of non-practice by Respon
Respondent of his obligation to reimburse the Division f

9. Following the effective date of this Decision, 1
practicing due to retirement, health reasons or is otherwt
and conditions of probation, Respondent may request the
license. The Division reserves the right to evaluate Resp
exercise its discretion whether or not to grant the request
deemed appropriate and reasonable under the circumstan
acceptance of the surrender, Respondent shall, within 15
wallet and wall certificate-to-the Division or its-designee
longer practice medicine. Respondent will no longer be
conditions of prDbﬂthI'l._. and the surrender of Respondent’
disciplinary action. If Respondent re-applies for a medid
shall be treated as a petition for reinstatement of a revok

oo 10, Respondent shall pay the costs associated wit

and every year of probation, as designated by the Divisig
an annual basis.  Such costs shall be payable to the Medi
delivered to the Division or its designee no later than Jan
year. Failure to pay costs Wlthm 30. calendar days of the
probatmn - A

California and for any
ia, Respondent shall notify
days prior to the dates of

gractice within California, as
of the probationary term and - -

ply with the terms and
period of time exceeding

F in any activities defined in
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11. Within 30 calendar days of the effective date g
shall submit to the Division or its designee for prior appro
the name and qualifications of one or more licensed physi

licenses are valid and in good standing, and who preferab
Medical Specialties (ABMS) certified. ' A monitor shall
business or personal relationship with Respondent, or oth
reasonably be expected to compromise the ability of the
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monitor. Respondent shall pay all monitoring costs.
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the Decision(s) and Accusation(s), and a proposed monitq
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ly are American Board of
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whether Respondent’s practices are within the standards
whether Respondent is practicing medicine safely.

It shall be the sole responsibility of Respondent t¢
submits the quarterly written reports to the Division or it
days afier the end of the preceding quarter. -

If the monitor resigns or is no longer available, R¢
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In lieu of a monitor, Respondent may participate ifn a professional
enhancement program equivalent to the one offered by the Physician Assessment and
Clinical Bducation Program at the University of Californja, San Diego School of

“Medicine, that includes, at minimum, quarterly chart review, semi-annual practice
assessment, and semi-annual review of professional growth and education.
Respondent shall participate in the professional enhancement program at
Respondent's expense during the term of probation. '

Failure to maintain all records, or to make all appropriate records available for
immediate inspection and copying on the premises, or tojcomply with this condition
as outlined above is a violation of probation. ' ‘

12. Within 60 calendar days of the effective date|of this decision, Respondent
shall enroll in a course in medical record keeping, at Respondent’s expense, approved
in advance by the Division or its designee. Failure to sugccessfully complete the
course during the first 6 months of probation is a violati¢n of probation.

A medical record keeping course taken after the gcts that gave rise to the
charges in the Accusation, but prior to the effective date|of the Decision may, in the
sole discretion of the Division or its designee; be acceptgd towards the fulfillment of
this condition if the course would have been approved by the Division or its designee
had the course been taken after the effective date of this Pecision.

Respondent shall submit a certification of successful completion to the
Division or its designee not later than 15 calendar days gfter successfully completing
the course, or not later than 15 calendar days after the effective date of the Decision,
whichever is later.

, 13. Within 60 calendar days of the effective date of this Decision, Respondent
shall enroll in a clinical training or educational program|equivalent to the Physician
Assessment and Clinical Education Program (PACE}-offered at the University of
California - San Diego School of Medicine (“Program™),

The Program shall consist of a Comprehensive Assessment progran:
comprised of a two-day assessment of Respondent’s physical and mental health; basic
clinical and communication skills common to all clinicians; and medical knowledge,
skill and judgment pertaining to Respondent’s specialty|or sub-specialty, and at
minimum, a 40 hour program of ¢linical education in the area of practice in which
Respondent was alleged to be deficient and which takes|into account data obtained

- from the assessment, Decision(s), Accusation(s), and any other information that the .
Division or its designee deems relevant. Respondent shiall pay all expenses associated .
with the clinical training program. :




| ﬁJily restored.

Based on Respondent’s performance and test resuylts in the assessment and
clinical education, the Program will advise the Division or its designee of its
recommendation(s) for the scope and length of any additjonal educational or ¢linical
training, treatment for any medical condition, treatment for any psychological
condition, or anything else affecting Respondent’s practice of medicine. Resporident

shall comply with Program recommendations.

At the completion of any additional educational
Respondent shall subrmnit to and pass an examination. T
whether or not Respondent passed the examination or su
Program shall be binding.

Respondent shall complete the Program not later
Respondent’s initial enrollment unless the Division or itg
a later time for completion.

Failure to participate in and successfully completg
training program outlined above is a violation of probatic

14, Failure to fully comply with any term or cong
violation of probation. If Respondent violates probation
after giving Respondent notice and the opportunity to be
and carry out the disciplinary order that was stayed, If af
Revoke Probation, or an Interim Suspension Order, is fil
probation, the Division shall have continuing jurisdiction
the period of probation shall be extended. until the matter

15, Upon successful completion of probation, Re
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